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As part of the merger process firms engage in &eseaf interactions with various external
entities, most notably government and its reguwasmgencies. Despite the extensive ‘Regulatory
Capture’ literature little attention has been gitenhe sequential, albeit less regular, interactio
between acquiring firms and the merger regime. évipus longitudinal analysis of 40 proposed
mergers of the leading UK alcoholic beverages fitmsween 1969 and 2006 confirmed that
while mergers were likely to be referred when agmsiwere already large the chances of referral
could be reduced by refraining from hostile bidd arploiting the political landscape. This paper
investigates the merger history of Scottish & Nestiea exploring the circumstances surrounding
its 1995 acquisition of Courage that created thésUKrgest brewer with a near 30% market
share. The merger was not only significant in thatoceeded without referral; a matter of seven
years earlier the almost identical reverse mergepgsal by Courage’s Australian parent Elders
IXL was blocked. Scottish & Newcastle demonstrdted its political acumen was incorporated
successfully into its corporate strategy in a waat tits major UK competitors were unable to
replicate; by 2000, both Bass and Whitbread hateéxhe UK brewing market following less
successful outcomes from the merger policy regime.

Introduction

Mergers and acquisitions are a key feature of im@isand firm development. In
countries with open capital markets, hostile bigscbmpetitor firms or new industry
entrants are seen as an important mechanism imahleet for corporate control whereby
weak managements and corporate strategies areezkpnd eliminated.

While mergers and hostile bids can occur at anye tdaring the course of an
industry’s development, there are patterns of dgtiknown as ‘merger waves'. In the
case of the UK alcoholic beverages industry fowhsmerger waves have been identified
by Da Silva Lopes There are several reasons why mergers might dncwaves; the
availability of capital to finance mergers and dsdions is likely to be cyclical, the
natural tendency of firms to copy competitors ia (bften mistaken) belief that their firm
will suffer if it does not grow comparably, and @ipcal climate that might favour larger
firms that are either international in scope orramee diversified.

The 1980s were a particularly acquisitive period @K alcoholic beverages
firms, both domestically and internationally, witke incidence of hostile bids peaking in
that decade. The major UK firms were both instigatof and on the receiving end of
hostile bids at a time when the political landscaes perceived generally to be pro-
business under a deregulating Conservative govemméet analysis of alcoholic
beverages firms’ mergers during this period by Bdvehowed that hostile bids were
more likely to be referred to the competition auities. Moreover, in bids that involved
the UK brewing industry specifically, political ionknce (and possibly lack of it)
appeared to have played a role in the likelihoo@ aherger being referred even where
there were no obvious competition issues implieghfgyand post merger market shares.
With referral in itself often prompting firms to abdon proposed mergers for fear of
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being the subject of a lengthy and costly invesioga would-be acquirers had to adapt
their merger strategy accordingly. Consequentiydiopted increasingly for agreed bids,
in some cases forming merger alliances with cortgrstiwith the sole aim of gaining
regulatory clearanéeOn the other hand the message to targets of unwel bids was
clear; exercise political capital to promote a nefe

Table 1: Summary of UK Brewing Industry Mergers 198-2006
Year Bidder Target R T H D Bidder % Target %
1969 Unilever Allied Breweries v 0.0% 15.5%
1971 Grand Met Truman v v 0.0% 1.5%
1972 Grand Met Watney Mann v v 1.5% 9.4%
1984 Scottish & Newcastle JW Cameron v v 9.0% <1.0%
1985 Scottish & Newcastle Matthew Brown v v v v 9.0% <1.0%
1985 Elders IXL Allied Lyons v v 0.0% 13.0%
1986 Scottish & Newcastle Home Brewery v v 10.0% <1.0%
1986 Elders IXL Courage v 0.0% 9.0%
1988 Elders IXL Scottish & Newcastle v v 10.0% 11.0%
1990 Elders IXL (Courage) Grand Met (Brewing) v v 9.0% 12.0%
1992 Allied Lyons (Brewing) Carlsberg (UK) v v v 13.0% 5.0%
1993 S & N (Retail) Grand Met Retail v v 2.7% 2.0%
1995 Scottish & Newcastle Courage v v 11.0% 17.0%
1996 Bass (Brewers) Carlsberg Tetley v 23.0% 14.0%
1999 Whitbread (Retail) Allied Retail v 4.3% 4.3%
1999 Punch Taverns Allied Retail v v 1.7% 4.3%
1999 S & N (Retail) Greenalls Retail v v 3.2% 2.2%
2000 Interbrew Whitbread Beer v 0.0% 14.0%
2000 Interbrew Bass Brewers v 9.5% 23.0%

R= Referred; T= Transacted; H= Hostile; D= Politib@nations; % = UK brewing market share

Recent experience in the UK with the hostile apphnody the US food
conglomerate Kraft for Cadbury shows that notwahsling the supposed removal of the
‘Public Interest’ provision from the competitiongime following the passing of the
Enterprise Act 2002, foreign hostile bids in parkés continue to attract intense political
interest. There have been calls for the re-intrddncof the ‘Public Interest’ provision
and a change to the Takeover Code to deter fuideesimilar to that of Kraft/Cadbuity
If there is the restoration of the pre 2002 envinent, the lessons from the history of the
UK alcoholic beverages industry demonstrate stattkéyrole of political influence and
hostile bids in the merger process, and how thisiin can shape both firm strategy and
industry structure.

This paper describes the emergence of Scottish &cllstle as the UK'’s largest
brewer via the landmark acquisition of Courage 983 that gave it pole position in UK
brewing and full geographic coverage of the UK bemrket. In 1969 Scottish &
Newcastle was the UK'’s fifth largest brewer withnational market share of 8%
underpinned by its strong regional presence inl&edtand the North East. During the
1980s the firm used its political connections tdl fadvantage to both deflect an
unwelcome hostile bid and to implement successfiilyown somewhat controversial
mergers. Whilst its ambitious UK acquisition stggteeame to a natural end in the final



days of the Conservative party’'s time in office, that stage it had completed the
Courage merger that gave it a 30 per cent shateeddK brewing industry that signalled
‘game over’ for leading competitors, Bass and Wieidiol.

The first part of this paper contains a brief dsgian of UK merger policy, a
branch of the economics literature known as ‘ReguwaCapture’ and the attitude to
hostile bids, in particular those from foreign fgnthat was evident in the late 1980s
merger wave. The main part of the paper explaing Bzottish & Newcastle was
transformed from a regional brewer to the UK matkatler in less than thirty years as a
result of a series of sequential mergers and aitignis. It considers the strategies the
firm employed to gain merger clearance and deflecinwelcome hostile approach from
an overseas competitor. Its main focus is the Sggmce of the landmark merger with
Courage not just for Scottish & Newcastle but aefining moment for the UK brewing
industry. Finally, in conclusion the paper offensights for a new era of merger policy
where Government might renege on true independenttee competition policy regime
under increased political pressure to back domestimampions’ (Lloyds/HBOS,
Kraft/Cadbury) and considers how by studying thergee history of firms such as
Scottish & Newcastle today’s firms might gain ifdgig on how best to adapt their
mergers and acquisitions strategies to deal wititigad influence and hostile bids.

Background

1. UK merger policy and political influence

A consistent approach to anti-trust and mergercgah the UK has been a post-World
War Il phenomenon, with ‘independence’ only beiradpiaved with the passing of the
Enterprise Act 2002. The Competition Act 1998 aedatin independent Competition
Commission (CC), albeit wholly funded by the Depaett of Trade and Industry, with
the Secretary of State (SoS) being responsiblefaking member appointments, and
with the option to declare any industry a ‘speccase for more direct intervention. The
2001 Competition White Paper set out the Laboureguwment'’s vision for the CC as a
world class competition authority. This led to fiessing of the Enterprise Act 2002.

Prior to 2002, the CC and its predecessor the Molexp and Mergers
Commission (MMC) were able to consider mergersamy with respect to their likely
impact on prices and consumer choice but also wterence to wider public interest
issues, for example, the impact on employment apgat of regional businesses. In one
specific brewing merger in the 1980s the SoS rdgqdethat the MMC investigate a
merger on the basis of the prospective leveragefacquirer and how this might be
expected to impact the brewing industry.

It is clear why the existence of a public interpsivision might reasonably be
expected to open the door for political interfereat all levels. Wilks concluded that UK
competition policy developedrcrementally and piecemeal as a product of consens
building by a powerful civil service, heavily inglaiced by business lobbying, increasingly
responding to developments in economic thought, @uetating under a benign and
exceptional mantle of political bi-partisanship

A body of economics research known as ‘Regulatoapt@e’ provides some
interesting insights into the interplay between eyownent and its agencies and private
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firms. Early theories of regulatory capture wertabkshed in economics by Stigler and
in law by Posner. According to Dal BéStigler presented a view of public policy that
emphasised the idea that regulators could be swayéspecial interests’. In his view,
however, a narrower definition of regulatory captus the process through which
regulated monopolies end up ‘manipulating’ the estagencies that are supposed to
control them.

There has to date been only limited extension gtilegory capture into merger
analysis and non-utility areas of anti-trust, atjydecause repeated interaction between
firms and the same investigating authority — cgllfor a longitudinal study - has not
been addressed. Cross-sectional studies coverimy mypes of firms are unlikely to
reveal deep-seated political effects.

In a controversial ‘insiders’ analysis of US mergeactices, Coate et’alwhile
acknowledging Stigler's early work concluded thla¢ tanti-trust process had escaped
characterization as @olitical, interest-group bargairdue to the general assumption that
it was one of the few remaining areas in which @swcommonly assumed that
government operated in the public interest. Th@@stsought to test the hypothesis that
US anti-trust was politically driven using interrféderal Trade Commission (FTC) files
on challenged horizontal mergers. They considdredélative influence within the FTC
of two distinct professional groups — the lawyensl dhe economists — in the merger
process, in addition to the impact of the exteeralironment, namely Congress. Their
model, A Bureaucratic-Political Model of Antitrust Enfonoent revealed that pressure
from politicians (who tend to favour merger chatles in order to prevent the exit of
resources from their jurisdictions) caused the FdChallenge more mergers. In other
words they demonstrated that politics played anontamt role in the merger process in
the ‘independent’ US.

Recent work by Bougette and Turolla that looked28 merger cases accepted at
Phase | or Phase Il of the European merger prdmtsgeen 1990 and 2005, found that
there was a difference in the type of merger renpgdposed (behavioural or structural)
depending on the firm’s industry and who was theoRean Commissioner at the time.
Moreover, they found some evidence of a countrifigeoutcome in their work

To understand better the role of political influenat firm and industry level,
more detailed case study and longitudinal enquingdeded. Work in the US by Shaffer
and more recently Watkindas looked at specific cases where firms havettdaogdapt
to the regulatory environment as an important aspec sustainable competitive
advantage. However, while this is an emerging afelhe corporate strategy literature
the general conclusion is that few firms are gobuhtegrating government relations and
corporate strategy at a time when responsivenepsilitic policy issues seems to be of
increasing — and sustained — importance to firnastheir performance.

As part of a detailed historical analysis of UnéevJones and Miskéfpresented
an insight into the role of lobbying and politigafluence within the European Union.
While acknowledging Unilever’'s stated policy of monding political parties directly
they discussed what some might consider a backdnate to currying political favour
through the firm’s financial support for pro-enttgmpaigns in countries seeking entry to
the EU. Its support for European integration grewaf its widespread business in many
European countries. Until the 1980s Unilever app&ahave been the only firm that had
regular high-level meetings with the EC; betwee3l@nd 1987 the EC’s efforts to



introduce a tax on vegetable oil (one of Unilevekisy products) that would have
narrowed the price differential with butter nevet gast the opposition of the margarine
lobby and various consumer groups.

Looking closer to home, the political influence thle UK brewing industry,
encapsulated in the nickname of ‘The Beerage' (bekis ‘peerage’), lasted well
beyond the honours attributed the family-led firmi the 19" century. As major
supporters of the UK Conservative party, suppoligdirm donations that lasted well
into the 1990s, the extent to which the industryked together as a powerful lobbying
force was illustrated by the degree to which it vgascessful in mitigating partly the
disruptive impact of the second major anti-trusestigation into the brewing industry by
the MMC in 1989". Even after the MMC had published its findingsé Supply of Beer:
A Report on the Supply of Beer for Retail Salehm Wnited Kingdom into the Beer
Markef known as the ‘Beer Orders’ the less than happlustry was able to force a
partial climb-down by the then deregulating Conaéive governmenf. The political
power of various firms, evidenced here by the mehggtory of Scottish & Newcastle,
transcended even the more general lobbying powttreahdustry as a whole.

2. Hostile bids

During the 1980s hostile bids became an increagsicglmmon event as the former
conglomerates of the 1960s were dismantled by damgdustrial competitors and
‘corporate raiders’. By the early 1990s, howeveithweconomies struggling in the
aftermath of the 1987 stock market crash and theisge of the junk bond markét
hostile bids almost disappeared. It could be arghadlitigation and the acceptance of
poison pill defences (in the US) and various refguiachallenges to hostile bids, in
particular from foreign firms, played their part deterring would-be acquirers from
attempting anything but agreed deals that wouldt sieeultaneously with approval from
the competition policy regime.

In their analysis of the merger and acquisition katiof 1980s US, two New
York lawyers, Herzel and Shepro outlined the maitialfs for would-be hostile bidders
that are still applicable in today’s market for porate contrdf. They offered some
unique insights into the interaction between heshids by foreign firms and the US
regulatory and political system, referencing speaéses such as Sir James Goldsmith’s
1986 attempt to buy Goodyear Tire & Rubber Comp#rgt created a firestorm of
disapproval in Congress and in the state legiggatiirOhio. The hostility to the British
businessman continued through subsequent contestednotably in the US authority’s
response to the 1989 attempt to carve up the Britren, British American Tobacco
(BAT). Soon after his announcement of the $21bn foid BAT, 200 members of
Congress signed a letter urging the US State Dmattto convey their concern to the
UK Government that Goldsmith intended pufchase and then destroy a company that
is important to hundreds of (US) communitidhis highlights the nature of the debate
that frequently accompanies hostile bids, namedpnteng to local political interests to
derail would-be acquirers. Jonas discussed how ramumity-based anti-takeover
movement developed to bring forward new legislatmhwart a hostile bid by the UK
conglomerate, BTR, for the US abrasives firm No@mpany”.



The merger history of Scottish & Newcastle illustsahow the combination of
political interference and influence in addition tlee treatment of hostile bids from
foreign firms can have a dramatic effect on thecitre and operation of an industry.
The lessons of history in this UK brewing case gttitht witnessed a fair share of
controversial hostile bids, most notably from tf88Qs Australian conglomerate, Elders
IXL, are significant because controversial hostidds appear to have returned
(Kraft/Cadbury), and politics and competition pgliseem to have moved closer again
(Lloyds/HBOS merger) notwithstanding the passinghef 2002 Enterprise Act that was
designed to remove politics from the merger prac®@$ourse it was the very existence
of the ‘public interest provision’ that gave thecBgary of State and regulators license to
block a hostile bid whether or not it was justified competition grounds — which
frequently it was not.

Scottish & Newcastle: Regional brewer to UK market leader
in 30 years

1. Introduction

At the time of the publication oBeer: A Report on the Supply of Baar1969, the first
anti-trust investigation into the UK brewing indystseven major brewers operating 70
of the 240 registered breweries in the UK togetmounted for 73% of total UK beer
production, as shown in Table 2 below; Bass Chgtoim, Allied Breweries, Whitbread,
Watney Mann, Scottish & Newcastle, Courage Bar&a$imonds, collectively known
as the ‘Big 6’ and Arthur Guinness. Scottish & Negtte was one of the smaller ‘Big 6’
brewers with a limited tied pub estate owing toldrger free trade that characterized the
Scottish (and Northern Irish) beer market.

Table 2: The principal UK brewers in 1967

Company Production m bls Share UK production (%)
Bass Charrington 5.64 18.1
Bass 3.05 9.8
Charrington 2.59 8.3
Allied Breweries 4.83 15.5
Whitbread 3.46 11.1
Watney Mann 2.94 9.4
Scottish & Newcastle 2.51 8.0
Courage Barclay & Simonds 1.78 5.7
Arthur Guinness 1.53 4.9
Total 'Big 7' 22.69 72.7
Next 11 brewers 4.46 14.3
Final 93 brewers 4.06 13.0
Total 31.20 100.0

Source: A Report on the Supply of Beer, HMSO, 1969

These market shares of the seven brewers refléiceddregional strengths with only a
handful of what would constitute ‘national’ brandsich as Guinness, bottled Bass and
Worthingtort®. This was the period prior to the emergence oéflag an important beer
category in England and Wales, with imported beecl(ding stout exported from the
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Irish Republic) accounting for less than 1% of ftotansumption. Regional taste
preferences coupled with the difficulties in tramtmg draught ales had limited the
scope for the development of national brands. tal tinere were around 3,000 different
brands.

During the 1960s complaints began to surface a@otiHcompetitive behaviour in
the UK brewing industry due to the powerful markesitions of the seven large brewers.
With the exception of Guinness these firms hadieadty integrated businesses that
encompassed brewing, wholesaling and retailingpétcent of beer sold went through
tied estates with the free trade supplied increggiby the ‘Big 6’. They offered wider
portfolios of brands as a result of ‘factoring’ th@supplying other brewers’ brands from
reciprocal or straight buying-in arrangements.

The 1969 MMC report identified adverse public iesrissues from the structure
of the industry and the collective power of thetieatly integrated national brewers.
However, it concluded that none of the remediep@sed (including a full elimination of
the vertical tie) was a practicable alternativeegivthe restrictive licensing laws that
prevailed. Consequently, industry structure andtpras remained in place.

Merger and acquisition activity in the early 1976sw Courage extend its
geographic scope and the entry of hotel and prpmemglomerate Grand Metropolitan
through the acquisition of the London-based Trurimdiowed by Watneys. However, in
the aftermath of the 1973/74 recession and with ghespect of further anti-trust
pressuré’ the 1970s was characterized by piecemeal consolidbetween small family
brewers while the larger brewers diversified intben business sectors, such as food and
leisure.

2. Scottish & Newcastle: The early acquisition years

During the 1970s Scottish & Newcastle pursued @amc growth strategy designed to
extend its base in Scotland and the North Eastthedree trade of the South. While the
strategy was initially successful, as beer consionpstarted to decline nationally the
other brewers responded aggressively and Scottibtewcastle’s beer sales decliftd
Heading into the 1980s the firm abandoned the atgapproach in favour of an
acquisition-led strategy in an attempt to furtiisraims of becoming a national brewer.
The 1980s and 1990s would see the firm transforfreed a regional brewer to the UK
market leader with a near 30 per cent share obmaltibeer sales through a series of ever
larger and ambitious acquisitions of rivals’ bregvieind pub assets. The key events in the
development of Scottish & Newcastle prior to 1986d the Courage acquisition, are
shown in Table 3 below.

In 1984, Scottish & Newcastle proposed an agreedisition of its Hartlepool-
based neighbour, JW Cameron, the ailing brewingididry of industrial conglomerate
Ellerman Group. Cameron controlled 460 pubs andeowthe Lion Brewery. The
acquisition was referred to the MMC and subsequestbandoned; consequently there
was no investigation report on the proposed metgerunclear why the bid was referred
given the relative sizes of both firms and fairigited geographic overlap in the pub
estates. Following the lapse of the merger, the fimmes reached an agreement in July
1985 to swap nine Scottish & Newcastle Tynesidesgob 12 from Cameron’s estate in



Cleveland and North Yorkshire. Cameron continuedttaggle as an independent firm
and was eventually acquired by Wolverhampton & @ydreweries in 1992.

Table 3: Scottish & Newcastle: Events leading to #hacquisition of Courage

Year Event
1995 Acgtui)red Courage for £430m (owned John Smith, Foster's European and Kronenbourg UK distribution
rights
1993 | Acquired Chef & Brewer managed pub estate for £628.5m
1991 | Bought remaining minority 25.2% in Center Parcs
Defended successfully hostile bid from Elders IXL
1989 | Disposed of Thistle Hotels for £645m
Purchased controlling stakes in Center Parcs and Pontin’s
1988 | Hostile bid announced by Elders IXL, owner of Courage.
1987 | Acquired Matthew Brown for £118m.
1986 | Acquired Home Brewery for £123m
Launched hostile bid for Matthew Brown.
1985 | Acquired Moray Firth Maltings for £23m.
Sold Scotch whisky interests, Charles Mackinlay to Invergordon Distillers.
Abandoned acquisition of JW Cameron following referral to MMC
1984 ;
Disposed of Gough Brothers.
1979 | Acquired Royal Brewery (Manchester), and Gough Brothers (off licences)
1965 | Formed Thistle Hotels from existing hotel assets
1960 | Scottish Brewers merged with The Newcastle Breweries to form Scottish & Newcastle Breweries Ltd
1931 | William Younger and William McEwan merged to form Scottish Brewers Ltd.
1913 | William McEwan died. William Younger, his nephew, took on the running of the Edinburgh brewery
1890 | Newcastle Breweries launched at Tyne brewery
1884 | John Barras took over Tyne brewery
1856 | Wiliam McEwan established Fountain brewery in Edinburgh
1803 | William Younger Il acquired Abbey brewery at Holyrood
1770 | John Barras established in Gateshead by John Barras Snr and William Johnston
1749 | William Younger brewery established in Leith
Source: Scottish & Newcastle

Undeterred by the failure of its first significaamtquisition, Scottish & Newcastle
announced a hostile bid for Blackburn-based Mattigwown on 18 March 1985.
Matthew Brown was one of the larger and more swfaksf the regional brewers that
had grown by acquisition in the North West, lajtezktending into Yorkshire with the
1984 acquisition of Theakston. At the time it cors@d four breweries and 527 tied
houses.

In the offer document to Matthew Brown’s sharehadden 3 April 1985, Scottish
& Newcastle, which had already amassed a 12.8%ebbhling in its target, warned the
shareholders that regional brewers such as MatBewn would find it increasingly
difficult to survive on their own in the fiercelyompetitive UK beer market. The offer
document argued that by joining forces with Scbti#s Newcastle (as a much larger
regional firm that had a successful track recordelting nationally to the free trade) the
merger would offer new commercial opportunities Natthew Brown that would
guarantee its future. The two firms’ tied estatesrenv adjacent but they were
complementary in the North West, where Scottish &dastle had a much larger free
trade business, as shown in Figure 1 below.



Figure 1:

Pre-merger public house ownership®

COMPLEMENTARY NATURE OF S & N AND MATTHEW BROWN
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Matthew Brown's tied estate of some 550 public houses is located almost
exclusively in North-West England.

This illustrates the complementary nature of the tied estates of S & N and
Matthew Brown which are adjacent but hardly overlapping.

Despite S & N's own tied estate of public houses being virtually all in Scotland
and North-East England S & N successfully sells its beers in all parts of the country.
The skills and experience accumulated in building this sales pattern is available to
Matthew Brown and its shareholders through our offer.

In North-West England the two businesses complement each other.
Matthew Brown has six times as many tied public houses as S & N which only has
83, whilst S & N sells approximately six times the volume of beer to the free trade in
the North-West as Matthew Brown.




The acquisition was referred to the MMC on 24 AfpBB5. Scottish & Newcastle
argued that Matthew Brown presented a means afigitiening its ability to compete
more effectively with the other five national brewén addition to the regional brewers.
The vertical tie provided the nationals with secawtlets for a high proportion of their
output from which they could attack Scottish & Newstie’s prominent position in the
free trade. The nationals each controlled betwe8@05and 7,000 tied outlets whereas
Scottish & Newcastle controlled a mere 1,450 andtiésv Brown, 525. Whilst it was
well placed to offer greater competition to theiodls because of its size and proven
ability to compete successfully in the free tradeegeded to establish a larger platform in
the North West and Yorkshire and gain access tdahdat Brown’s English ‘heritage’ ale
brands to strengthen its own ale portfolio. Sigifitly, it had the backing of the Industry
Department of Scotland (and one other smaller brewe

The MMC was concerned that whilst there was no iagmt increase in
concentration of tied outlets in Cumbria as a teefilthe proposed merger (Matthew
Brown already owned 40% of all tied outlets), oriiee trade outlets with exclusive
supply contracts were included in the analysis,ketashare would rise from 33% to
around 50% as a result of the merger. However,enthé MMC considered that this was
problematic, it agreed with Scottish & Newcastlatthh was necessary to consider what
this actually meant for ongoing competition givéattfree trade supply contracts could
change hands (many, however, were tied to the lsréweugh the provision of cheap
loans¥°. Elsewhere in the pub portfolio, the removal ofinentrant’ Matthew Brown
into Scottish & Newcastle’s heartland of the NoBhst did not amount to a material
public interest detriment. In Yorkshire and Langseshkvhere both firms were active in
the on-trade, the merged firm would still have baeminor player in the market.

In its concluding remarks the MMC gave general f®® on how the public
interest arguments had been addressed in thisacalskow subsequent mergers might be
considered. Referring to the 1977 Price Commiséiiodings that the combination of
high concentration and vertical integration in theéustry had made entry more difficult,
creating a platform that allowed managed housdsam market prices of beer upwards,
the MMC report considered that the objective of aming competition to the major
national tied estate brewers was a matter of publerest. The proposed merger would
assist Scottish & Newcastle’s ability to competé¢hwthe other ‘Big 6’ national brewers
but the effect would not be that great becauseoitldvstill be much smaller than any of
the others. In allowing the merger to proceed MivC concluded:

“There may well be a strong case on public integestinds against acquisition
of a regional brewer by any of the five largestioaal tied estate brewers, but we are not
convinced that in the interests of averting furtbencentration there is a strong enough
case to prevent the acquisitigh

One of the main emotive aspects of MMC investigediprior to the removal of
the public interest provision in 2002 was the intpaica merger on local employment.
The Matthew Brown bid defence had argued vocifdyotisat if the bid proceeded, jobs
would be lost across the region as a result of sonadl of its breweries being closed. In
its submission to the MMC Scottish & Newcastle gaagsurances categorically,
publicly, and in writing that without any questiamatsoever the Blackburn and Masham
breweries are sacrosanct for continued brewing psgs?%. As will be discussed below,
like many prospective bidders, assurances oftdridanaterialise once, unencumbered,
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they have their hands on the prize. No such assesawere given, however, on the
Carlisle and Workington breweries that employedlemtively some 170 people.
Although the bid was cleared in November 1985 dktmore than a year of negotiations
between the parties before the deal was consumniatedrly 1987. During that time
Scottish & Newcastle raised its offer considerdhtyn 442p per share to 598p per share.
The price of Matthew Brown shares on the dealinglufore Scottish & Newcastle first
bought shares was 273p.

In the midst of the lengthy bid battle for Matth&rown, Scottish & Newcastle
announced on 18 August 1986 that it had reache@dgreement to acquire Home
Brewery, a Nottingham-based regional brewer with dvainly tenanted pubs. Although
Home Brewery had made the initial approach, thafication for the deal as outlined in
the offer document was stated by the managemeddaitish & Newcastle:

“...the acquisition of Home Brewery represents an irtgutrstep in achieving its
objective of creating a business of major scal@tll®f resource and range of products
to compete even more effectively against much targals..... Home Brewery’s licensed
estate is well positioned at the southern end dii'S&rea of strategic interest...... Home
Brewery’s brands will broaden the range of populagional beers offered by your
Company and S&N’s leading national brands will céenpent Home Brewery’s brands
in its tied estat&”

The acquisition proceeded without referral; SchtésNewcastle had a negligible
licensed estate presence in Home Brewery's Easlahtidheartland, where the target’s
pub market share was approximately 7.8 per’éent

3. The Elders IXL hostile bid

Elders IXL, one of the largest firms in 1980s AaB#, bought into the Australian
brewing industry with the 1983 purchase of Carltdmited Breweries (CUB), the larger
of Australia’s duopoly brewers with a market shafe7 per cent and the leading brand
of Foster’s lager. Its ambitious management betlebat the UK beer market was ripe
for rationalisation. It saw the beer industry asdmsing increasingly international and
sought to use the UK as the platform for growtlo iBurope as part of a larger plan to
‘Fosterise’ the world.

In October 1985 Elders IXL launched a hostile lwdAllied-Lyons. The bid was
referred to the MMC on 5 December 1985. In what wasunusual reference, that
seemed to owe more to the bidder’s financial stmecif not its overseas domicile (Elders
IXL had no presence in the UK other than a licegpsigreement with Watney’s for the
production and distribution of the Fosters bratia@, bid was cleared in September 1986.
In the intervening period, the lengthy inquiry gaMéed-Lyons enough time to embark
on its own ‘poison pill" acquisition strategy thedw it buy the Canadian major spirits
firm, Hiram Walker, and woo The City with a visitoa a specially chartered Concorde —
to its newly acquired North American operatiths

Elders IXL did not abandon its hopes of gainingoathiold in the UK and
emerged as the successful bidder in the auctionCfmurage in November 1986, an
orphan asset from Hanson Trust’'s acquisition ofdrigh Tobacco. Significantly, in the
auction process Hanson Trust had held discussiatis Seottish & Newcastle but the
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two parties could not agree a price for Courage ladson Trust believed there would
be problems in gaining regulatory clearance.

Elders IXL had contacted the Scottish & NewcastEnagement with a view to
forging a national distribution agreement with @®urage subsidiary. As discussions
continued, the debate centred on an agreed mefgéreawo beer businesses under
Scottish & Newcastle control. However, Elders IXih,an attempt to move the process
forward quickly, started to buy shares in Scotshlewcastle. The two companies had
more meetings during which time Elders increased sihareholding in Scottish &
Newcastle further. When no agreement was reach®eba the parties, Elders launched
a £1.6bn hostile bid on 17 October 1988.

The bid was referred to the MMC on 9 November 19880 days earlier Scottish
& Newcastle had published its defence document lmchvit pointed to andlready
overgearetf® Elders IXL balance sheet — a principal reasortfier Secretary of State’s
decision to refer Elders’ earlier hostile bid fotlidd-Lyons. Referring to discussions
with its previous owner, Hanson Trust, Scottish &#¢astle claimed while Courage had
once been a broad, well balanced business which dwisiderable appeal it had been
weakened by asset disposals by successive ownversemphasis on Foster’s and major
restructuring. Further,Courage is now poorly positioned for the futureislttrying to
buy the success that it will find hard to achiewmeugh organic growtt’. The irony of
these arguments would become apparent when Scéitidbwcastle acquired Courage
some seven years later.

Scottish and Newcastle’s auditors, Arthur Youngyvpded a detailed balance
sheet analysis of Elders IXL that supported thewvihat once all Elders’ finance
subsidiary debts were fully consolidated, this wdsghly leveraged deal (that should be
referred, and possibly blocked). The defence dootimeas also bolstered by helpful
comments from The City and leading newspapers. Cetmn of the Financial Times
concluded the deal is a straight forward financial manoeu\#fe

Scottish & Newcastle mustered support from alladdi quarters in its defence.
Those that provided supportive submissions to thguiry included the Industrial
Department of Scotland, the Scottish Developmentenky, Scottish Financial
Enterprise, Scottish Trades Union Congress andwsriegional chapters of specific
trades union, The Bank of Scotland, and a hostcoftSh MPs spanning all political
parties. The Scottish Council on Alcohol recorded view that the social awareness
shown by Scottish & Newcastle regarding the alcolabluse debate might be
“jeopardised if the merger proceed&l(presuming the Australian firm had less social
awareness!). Interestingly, however, the Bank afl&md made a written submission that
the financing of either Elders IXL or the mergedityrdid not raise material concerns for
either competition or the public interest.

The actions of Elders IXL regarding the Takeoverd€owere somewhat
aggressive by UK standards. On the morning of ¢fierral, Elders bought more shares in
the stock market, taking its holding in ScottisiN&wcastle to 23.6%, and prompting the
Secretary of State to take unprecedented actionder a freeze of the shareholding and
limit the voting rights to 15% of the equity. Eldgustified its actions on the basis they
were designed to stop Scottish & Newcastle instigad ‘poison pill" during the course
of the MMC investigation. Moreover it claimed itstimns did not breach the Substantial
Acquisition Rules or the Fair Trading Act. In fadyring the course of this bid, Scottish
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& Newcastle spent £115m acquiring Pontin’s from itinagement team that had bought
it from Bass two years earlier for £57.5m, for asthat team explained later:

“Scottish & Newcastle were under threat from Eld&is which had launched a bid and
S&N wanted to buy a UK leisure business....It wasraaf poison pilt*°

The decision to block the merger was published da8ch 1989, a little over a
month after the publication of the anti-trust emgunto the UK brewing industry (the
‘Beer Orders’). The MMC merger team had been intacn with the anti-trust
investigating team and had seen its report in agkvasf reaching its decision on the
merger. However, it stated clearly that the deaigiad been reached on the basis of the
evidence in front of it. An interesting fact, hoveeyand one that might have been of
significance is that three of the six members & MMC investigation team for the
merger were also on the investigation team thasidened the Scottish & Newcastle bid
for Matthew Clark some two years earlier.

The MMC'’s conclusion that the merger would act aghthe public interest as a
result of the loss of the independence of one eftlajor suppliers to the market seemed
to be vindicated solely on consumer choice decssianthe free on trade. Leading beer
buyers such as Tesco, and J Sainsbury gave evidleac¢éhey saw no adverse impact
from the merger. In its deliberations to the mergequiry in addition to offering general
criticisms of the structure and operation of the bikewing industry, Elders suggested
that the industry attracted an unusual amount dtige interest. In its opinion the
industry ‘had a poor image appearing to be introverted antedsive...... attracted an
unusual amount of sentimental interest which shaoldbe confused with genuine public
interest issues....was highly regulated and venyitipal’ "3

It is difficult to conclude that the decision toobk was anything but a political
one, given the position of Scottish & Newcastle@dsading firm in the Scottish business
establishment. The Independent newspaper’s obitwdrnSir Alick Rankin, chief
executive officer of Scottish & Newcastle at thmei of the Elders IXL bid, and latterly
the firm’s chairman alluded to the political andslmess prowess of the firm:

“Elders was a daunting opponent but, to its appasenprise, it found Rankin’'s S&N
equal to the challenge. In a campaign that was wihout subsequent irony, Rankin
played the Scottish card to mobilize both publid golitical opinion in defence of
S&N.....The episode made Rankin’s reputation, and lsiawinvited on to numerous
blue-chip boards....At the same time he was gainitigrecognition as a leading light
in the ranks of the quangocracy which ran much wiblig policy in pre-devolution

Scotland, and he became a key ally of Scotlandtsétad Tory ministerg®

4. The Courage merger and its significance

Following the ratification of the 1989 ‘Beer Ordettsere was a period of unprecedented
and immense upheaval as the UK brewing industry faaed to cope with the sale of
substantial parts of the major brewer/retailerd #states. The firms were given until
November 1992 to comply with the orders; in thesiméning period the UK economy
entered a deep recession that impacted both besuption and pub visits.

Having escaped the clutches of Elders IXL, Scot8siNewcastle was in the
fortunate and unique position among the ‘Big 6hist having an estate large enough to
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require divestment to comply with the ‘Beer Ordeand the firm was content to watch
from the sidelines while developing its leisureibass; the proceeds from the sale of the
home-built Thistle hotel chain were redirected ¢ouaring and developing the holiday
park operators Center Parcs and Pontin’s.

On 12 March 1990, Elders IXL and Grand Met annodniteeir agreement to
swap brewing and pub assets through a complex-thage process. The merger was
referred to the MMC on 27 April 1990, and cleareithwemedies. In summary, Elders
IXL, through its Courage subsidiary, acquired WgtiMann Truman, the brewing assets
of Grand Met and holder of the exclusive licencétew Foster’s in the UK. Grand Met
took a 50 per cent shareholding in the Couragentedapub operation, renamed
Inntrepreneur Estates Ltd (IEL) and injected 863, tenanted pubs to create an enlarged
IEL. IEL was administered under a service agreem@ntGrand Met's property
subsidiary, Grand Met Estates Ltd. Both the wholNyned Grand Met managed pubs,
Grand Met Retailing (GMR) and IEL signed ten yeaclesive supply contracts to
Courage, subsequently revised to five years to tpmiph EU law.

On 22 October 1991 Allied-Lyons announced an ages¢nto merge its UK
brewing operations with those of Carlsberg AS, fognCarlsberg-Tetley Ltd as a
response to the Grand Met/Courage tie-up, and asmadarly at improving brewing
efficiency. The merger was referred to the MMC o&ch 1992, and was cleared with
remedies in July 1992. However, by this time thekabhad deteriorated significantly
and two years before the termination of the fivarygupply agreement to Allied Retail,
the renamed Allied Domecq, announced its intentmmuit brewing (which it did in
1996).

As the ‘Beer Orders’ deadline approached, therefdveo of Scottish &
Newcastle’s major competitors had established si#tegies from the UK brewing
market in favour of a retailing position. In Septen 1993, Scottish & Newcastle
announced that it had reached an agreement toheu¢Zhef & Brewer retail outlets for
£622m, an acquisition that was well-received bg Tity. There was considerable scope
for operational improvements in what was seen aglasited but underinvested estate.
However, there was doubt that Chef & Brewer woulovle a significant platform for
growth of Scottish & Newcastle’s beer brand portipivhile brands such as Theakstons
and Newcastle Brown Ale already had something afaehet in London, it seemed
unlikely that Younger’s, McEwan’s and other maieatn Scottish brands would displace
the non-contracted Courage portfolio that suppl@&ef & Brewer when the supply
contract ended in March 1995.

On 18 May 1995, less than two years after acqui@hgf & Brewer and a matter
of months after the supply contract from Courageh Chef & Brewer estate ended,
Scottish & Newcastle announced that it had reaamedgreement with Elders IXL (now
renamed as Fosters Group) to acquire Courage #Bni4giving Scottish & Newcastle
the rights to brew, package and market Fostersdsan the UK, Republic of Ireland
and Continental Europe. The rationale for the a&itjon was®:

i. UK brewers are becoming increasingly dependentemtfade sales, where success

relies on the strength of their brands and theityuahd price competitiveness of
their products and services.
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ii. S&N, with its traditional strengths as a free trédewer is well placed to respond to
these challenges. However.... it is important to tmyehe Group’s presence in
geographic areas where it is currently under-regiesl and to continue to develop
its brand portfolio.

iii. The acquisition of Courage will complement this éCl& Brewer’'s) geographic
expansion and will enable the Group to create wibgebusiness with a distribution
network, brand portfolio and cost profile which Wwgrovide a strong base for
growth in the UK and Continental Europe.

iv. The combined product ranges will provide the merjgasginess with an enhanced
portfolio of strong brands with which to competehe free on and off trade sectors.

v. The merged business will provide opportunitiesdignificant cost savings through
purchasing efficiencies, reductions in overheads @@ integration of operating
resources.

The Courage deal catapulted Scottish & Newcastte timle number one spot in
UK brewing, displacing long-term leader Bass. Thegussition gave Scottish &
Newcastle two of the UK'’s leading beer brands, &ostand John Smith's that
collectively accounted for nearly 30 per cent oli@ge’s 17.6mhl volume. Foster's was
the second largest lager brand in the UK by volufie deal also brought modern and
relatively more efficient plants at Reading (5méfjér capacity) and Tadcaster (2.5mhl
ale capacity). Scottish’s existing brewery in Edirgh that had been responsible for most
of the group’s lager and ale production, had capadi3.25mhl, with a then state-of-the-
art canning line that met demand in the off tra@ellectively these were three of the
largest sites in the UK, spread optimally acrogsdbuntry and rendering the rest of the
combined firms’ brewing capacity more or less rethmt. Forecast year three cost
savings were at least £40m per annum — the figareecin at closer to £75m, and
arguably, should have been pushed harder, as StdtiNewcastle admitted several
years later.

Through the Courage acquisition Scottish & Neweaslecame a truly
geographically balanced national brewer with a readhare close to 30%, some seven
percentage points higher than long-term marketdeddhss. With the Conservative
party’s term in office coming to an end, a Scottisin that had thus far faired well in
front of the MMC, was, perhaps, the only one of thig brewers that had enough
confidence to attempt to breach the 25% marketesinale’ through merger. It was clear
from various debates in the House of Commons tHatuse Labour Government would
offer few favours to Scottish & Newcastle or TheeBage in generil

Scottish & Newcastle was confident that the mewgauld proceed unchallenged
on the basis of ‘soundings’ that it (its advisdrall taken from the Office of Fair Trading.
Much was made of the changing state of the UK besket in the aftermath of the ‘Beer
Orders’; Scottish & Newcastle pointed to the magnigicant free on-trade as brewers
had sold or leased formerly tied outlets, with ¢éneergence of the multiple pub operators
(known as the ‘PubCos’). The stock market was @oousd to hearing about the pressure
on the brewers from the buying power of the Pub&wuabsthe supermarket groups as they
were able to negotiate ever larger per barrel distso Notwithstanding the withdrawal
from brewing of some operators and brewery closuties industry was laden with
significant overcapacity not just in the UK but mearby countries in Europe. These
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arguments were not new and had been used in tleatrétMC inquiries into Grand
Met/Courage, and Allied/Carlsberg. What was newydwer, was the lack of even an
investigation for a merger that tested the 25 pat market share threshold.

5. Industry restructuring post Courage

Scottish & Newcastle’s ability to transact the Gage merger without the imposition of a
lengthy competition inquiry came as a surprise wstmndustry observers. Scottish &
Newcastle gained national brewing coverage withah#ity to rationalize its capacity

nationally, the benefits of which are evident frtdrme following chart:

Figure 2: Operating returns of major UK brewers
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The threat to the industry of a more powerful Ssbt®& Newcastle forced an
almost immediate reappraisal of strategies atehgming UK national brewer/retailers.
With the UK regulatory regime now apparently allogigreater horizontal integration,
even beyond the 25% market share hurdle, a comgisteembering of the vertical tie
ahead of the 1997 deadline for the end of the ‘BlIBgemption’ for the UK brewing
industry under EU law now seemed likely. The optistaategy for each firm was to
concentrate at one end of the value chain, thagiiser brewing or pub retailing and
divest the other business interest to a compettonsiderable merger and acquisition
activity was inevitable. The challenge, with thenéi of hindsight, was to transact
during the ‘favourable’ political regime.

Although Bass had been the market leader in thebt#ving industry since the
1960s, with its position underpinned by powerfuddbpub franchises in regions such as
the West Midlands and North East and Scotlandgthap also housed ambitions to be a
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global hotel player, having purchased the Holiday franchise system in the late 1980s.
As a remnant of the past it entered the 1990s wittpllection of peripheral leisure
interests that included gaming (Coral Racing), biGala) and amusement with prizes
(AWP) machine manufacturing, in addition to a coltimg interest in the Britvic soft
drinks business. As the 1990s progressed the graone under significant pressure from
shareholders to simplify its structure and devedogohesive group strategy around the
‘core’ businesses of brewing, pub retailing ancel®otAt an investor conference in early
1994 the group outlined its objective to become ‘&nheuser-Busch of UK brewing’.
Given the firm’'s track record in gaining market hdgand the vertically integrated
structure of the UK brewing industry) it would, listically have taken 21 years to attain
an Anheuser-type market share of 44%, requiringiciemable patience on the part of the
already disgruntled shareholder base.

While the strategic discussion continued both witBass and with its
shareholders, Scottish & Newcastle announced tidmark merger with Courage. Bass
was no longer market leader. Moreover, Scottish &wbhstle appeared effortlessly to
have breached the 25% market share rule. To sayndreagement team at Bass was
unhappy would be something of an understatemen2%August 1996 Bass announced
that it was acquiring Allied Domecq’'s 50% stake @arlsberg-Tetley. Subject to
regulatory approval Bass agreed to merge its bigwperations with those of CTL and
acquire an additional 30% shareholding in the geldrenterprise, Bass Carlsberg-Tetley
(BCT). The merger would have created the UK’s lardwewer with 37% market share
of beer production and with a tied estate of 4,400s. (Scottish & Newcastle had a
market share of 28% with 2,700 tied outlets. Wisitlot had a market share of 13% and a
tied estate of 4,400 outlets.)

On 9 December 1996 the proposed merger was refertbe MMC. It was given
clearance on a majority decision subject to Badsiaiag the size of its pub estate to
2,500 outlets. However, the publication of the img$ corresponded with a change in
Government. The new Labour Party Secretary of SkAsegaret Beckett, did not accept
the advice of the MMC, agreeing with dissenter &ssbr David Newbery, and blocked
the merger. In any event, Bass had concluded tetémedy to sell down to 2,500
outlets and in the manner suggested by the MMC waesrous and the fallback
arrangements of the merger were enacted.

At the end of 1997, and prompted partly by theufailto acquire a greater share
of the UK brewing industry, Bass embarked on thst fstage of restructuring of its
portfolio of businesses. It sold its tenanted pstate to Punch Taverns, and its gaming
and bingo operations. At that stage it was opegadinsome 2000 pubs below its ‘Beer
Orders’ licence limit. It eventually expanded itamaged pub portfolio to exploit the
licence limit through a side agreement to buy 56€he largest Allied Retail pubs from
Punch Taverns following the latter group’s sucaddsid for Allied Retail in 1999. Bass
also acquired the Inter-Continental Hotel operatioMarch 1998 for £1.78bn, giving it
a step change in scale as an international hotetatgr. Finally, in 2000 it sold its
brewing operation to Interbrew for £2.3bn.

Even prior to the ‘Beer Orders’ Whitbread'’s survVies a first division brewer
was questionable, and given the firm's early sucdesdeveloping more innovative
restaurant and pub concepts, its future seemedeassis the market leader in pub
retailing. Notwithstanding the success of the Wieitlol Beer Company (WBC) as a beer
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marketer, the reliance on Heineken and Stella Antos problematic, not least because
the barrelage licence fee presented a cost distaby@n WBC was gradually de-
emphasised. The cross-shareholding relationshigh wifte Whitbread Investment
Company (WIC) was unwound and its equity stakesanous regional brewers were
sold. The brewing operation was placed on an ‘atemgth’ relationship with the
retailing business. In essence the foundation aidsdr an independent WBC.

On 25 May 1999, Whitbread announced that it hadhea@ an agreement with
Allied Domecq, subject to shareholder and regujatipproval, to buy Allied Domecq
Retailing UK for £2.36bn. This was the divisionAlfied Domecq that comprised 3,500
leased and managed pubs, a 50% share in the efickcchain First Quench (the other
50% owned already by Whitbread as a result of tleeger of Thresher and Victoria
Wine) and 25% stake in Britannia Soft Drinks (trergmt company of Britvic that was
controlled by Bass, and in which Whitbread also ha2b% stake). In order to comply
with established regulatory requirements Whitbreatiounced that it would separate
WBC following completion of the acquisition.

Following a surprise intervention by the new Seametof State, Stephen Byers
and the prospect of a CC investigation, Whitbreathdrew from the acquisition,
clearing the way for the Punch Taverns/Bass bid thany believed raised more
significant competition concerns. Whitbread carrtbdough its objective of exiting
brewing, however, and in May 2000, sold WBC to ibtew for £400m.

Conclusions

The merger history of Scottish & Newcastle presentsique opportunity to investigate
the role of politics, political influence and hastbids in determining a firm’s future and
the ultimate structure of an industry. It illusgat how firms can internalize the
mechanism for dealing with the regulatory policywieonment and align it with its own
merger growth strategy. Perhaps, most importaittiemonstrated the benefits of timing
and perseverance as a core competence for a fahaspires to shape its own future and
that of its industry.

Previous research demonstrated the significanceatitical affiliations and
hostile bids in the consolidation of the UK brewingustry, with all hostile bids referred
under the pre-2002 public interest provision ireesjve of post-merger concentration in
the relevant market. But two specific mergers stamidas being particularly significant;
the blocking of Elders IXL's 1988 hostile bid foc&tish & Newcastle and the waving
through without referral of Scottish & Newcastlegreed deal to buy Elders IXL's
expanded Courage brewing business in 1995 thaghtdbcottish & Newcastle market
leadership with a 30% market share.

Contemporaneous documents point to the strengtheopolitical connections of
Scottish & Newcastle, in particular in the Edindurdinancial and business
establishment. This was already evident in the’sirsuccessful hostile bid for Matthew
Brown. However, the full scale of the Scottish lgbbecame clear in Scottish &
Newcastle’s defence of the hostile approach frodeEs IXL, a firm that aspired to shake
up the ‘traditional’ UK brewing industry ahead oktliberation of trade in the European
Union in 1992. Indeed the MMC team that investidakdders’ failed bid for Allied-
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Lyons in 1986 had commented on the strength ofrtaeagement team at Elders and its
arguments; Elders might have anticipated some sfmfeom the MMC two years later.

The prospect of the Edinburgh establishment losingther leading corporate
player heralded a brutal fight. It was, after allmatter of months since Guinness had
gone back on the agreement to retain the Distihei®d office in Scotland following the
successful 1986 hostile bid. Moreover, Scottish &Jdastle was a key supporter of the
Conservative Government and embattled Scottish €wvasve MPs and ministers. The
aggressive behaviour of Elders in its interpretatad the Takeover Code presented
sufficient cover for the bid to be blocked on pabinterest grounds when pure
competition concerns were more difficult to justify

It is possible to overplay the importance of poétiinfluence and the role of
hostile bids in the outcome of any particular mergese. But it is difficult to explain
fully how Scottish & Newcastle could gain approwalthe basis of prior soundings alone
(no referral) for the 1995 Courage acquisition,eesglly given the prospective post-
merger market share of 30%. The two previous mergeat also took place after the
MMC'’s 1989 anti-trust report (albeit before the 8eOrders’ deadline for compliance)
were referred automatically. The Courage merger was hostile, but as political
comment at the time shows, by 1995 the Conserv&orernment was under pressure to
appease ‘The Beerage’, and Scottish & Newcastleanas player in that system.

Having established tentatively that post-mergerketashare of 25% was no
longer a block to horizontal integration in brewiBgss, unhappy to have been demoted
to number two brewer thought best to test this wilown merger with Carlsberg-Tetley.
Had Bass made its move some six months earliesaime SoS that oversaw the Courage
merger would have been in place. However, Mardaeekett, had just been installed as
the first Labour SoS when the Bass/CT MMC repantl&ad on her desk; she decided to
over-rule the clearance (with remedies) grantedti®y MMC. What would be the
structure and ownership of the UK brewing industgay had that merger happened?

Certainly it seemed that the Enterprise Act 2002ild@emove the SoS from the
merger process. By 2002 the UK brewing industry hadn more or less restructured,;
Allied, Bass and Whitbread had all exited by sal€arlsberg, Interbrew and Coors, and
Interbrew respectively. In general with a widerustty trend, these mergers had all been
agreed between the parties. Yet the removal ofptifdic interest provision that had
tended to protect the status quo of an industryeghe green light to would-be hostile
bidders again. Whilst falling under EC jurisdictitew domestic eyebrows were raised,
nonetheless, when Scottish & Newcastle was victimthte hostile approach from
Heineken and Carlsberg in 2007. In contrast, Ksdfitostile bid for Cadbury provoked
calls for the reinstatement of the public inteyastvision and the possible amendment of
the Takeover Code to protect domestic targets oex of the 1980s. In the event that
merger policy reverts to protecting domestic ‘chang’ there are indeed many things to
re-learn about the role of politics and hostilesbid the process; the merger history of
Scottish & Newcastle has many lessons for us all.
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Notes

1 Whilst the occurrence of ‘merger waves’ is weltdmented in the Economics literature and is gelyeral
seen as trans-industry and even jurisdiction, DsaSiLopes (2002) ascribed those of the alcoholic
beverages industry to a combination of severalofactrelated to the evolution of the industry
(consumption, competition and institutional envirent) and also to the strategy of the firms (irtipalar
brands and marketing knowledge).

2 The author's PhD thesis (Bower, 2007) used Discmt Analysis modelling to answer the core redearc
question “What economic, political and social fastshould merging firms exploit to minimize the
probability of a referral to, and minimize the ingpaof any remedies imposed by, the competition
authorities?”

® Typified, for example, by the 2001 Diageo and BdrRicard joint bid for Seagram’s spirits operasion
where a ‘Framework and Implementation Agreement’s vestablished by the firms specifically to
circumvent likely competition concerns.

* See for exampleL'ord Mandelson calls for overhaul of takeover riil@he Guardian (1 March 2010)
that referred to the then Business Secretary’s &deyhlansion House speech the previous eveninglend t
furore that accompanied Kraft's hostile bid for Gad.

® For a detailed background on the development ofcoitipetition policy in the post-World War Il period
including the establishment of the Office of Faiading and the relevant legislation refer to Wilksgok

“In the Public Interest: Competition Policy and tenopolies and Mergers Commission

® Dal B6 (2006) reviews the work of leading acadeetonomists and lawyers in the area of ‘regulatory
capture’, including Stigler (1971) and Posner ()9HRk illustrates with some specific examples, udahg
contemporary pricing decisions in the US Telecomications industry and the relationship to incumbent
firm campaign contributions.

’ Malcolm Coate, Richard Higgins and Fred McChespelylished this paper in 1990 with the following
disclaimer: We have rather reluctantly agreed to recite thdofsing, written by the FTC’s Office of
General Counsel: This paper was prepared using obhp information from Federal Trade Commission
internal files. Access to this information was #aflie to Messrs. Higgins and Coate because they wer
employees of the Commission, and it was made &aita Mr McChesney because he was a consultant to
the FTC Bureau of Economics. The Commission’s Buodd&conomics has major disagreements with the
methodology, analysis, inferences, and conclus@mmgained in this paper, and neither the Commission
nor any of its members has authorised or endorsedreation or publication. The FTC General Counsel
determined that precluding publication would notitvéhe public interest.

8 Bougette and Turolla (2007) used Multinomial Logibdelling of cross-sectional data from European
merger cases to establish the determinants of meegeedies. Their work showed (unsurprisingly) that
variables related to high market power led morgudently to a remedy outcome, but also demonstrated
“Mario Monti had an effect on the shape of the rgmeekcisions. This is something new. So far several
studies couldn’t have detected his influence oreegar being accepted or blocked....... Countriesrdajin
also reinforce the political aspect of the decisi@nce US and French acquirers lead to a mergeisitmn
with commitments

® Shaffer (1995) raises the prospect of firms gajmiompetitive advantage by seeking (being pro-ajtie
influence the legislative and regulatory procesatkivis (2005) makes conclusions from a detailedlyarsa

of the anti-trust lawsuit against Microsoft.

0 Jones and Miskell (2005) through an analysis @f téstructuring of the Anglo-Dutch food group,
Unilever, sought to shed light on whether busirnietrest groups were the main driving force betthml
Single European Adr whethettheir lobbying was done mainly through national ggmments.

™ In ‘“The Supply of Beef1989) commenting specifically about the indusimpby group, The Brewers
Society, the MMC commentedve were struck by the vigour and thoroughness efBlewers Society
response to the many questions we asked and théspeé put back to it ...... the Society is forrhlga
effective in championing its members’ intereSpecific evidence for this came in the aftermaththe
March 1989 publication of the MMC report. On 31 @udr 1989, new Secretary of State, Nicholas Ridley
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announced that thelfaconianr condition on pub divestment would be amended nwdtg (‘ Decision on
Beer Order§ DTI Press Notice 89/745).

2 Hansard (15 February 1995). In a House of Comndehsite on extending Sunday trading hours various
insights into the political influence of the brewewere offered. Mr Donald Anderson, Labour MP for
Swansea, East: ‘the brewers were becoming pretty unhappy with #réopmance of what they deemed to
be their Government, and the Government hoped rioback the support of the brewers, which, after all
had provided 10 per cent of Conservative party $uaidthe previous general election. Several kewbers,
including Allied Domecq — a major contributor to i&ervative party funds — withdrew their fundingnfro
the Conservative party in 1994

13 For a detailed discussion of the emergence ofl889s junk bond market see Euromoney (2 January
1986) ‘Leveraged buyouts: The LBO craze flourishes amichings of disastéer

4 Herzel and Shepro (1990) outline in detail manyhaf controversies that surrounded the 1980s merger
boom, and in particular the incidence of foreigistiie bids and poison pill defences. See specifidal 24
for general disadvantages of hostile bids, for epanthostile bids generate ill will and can be risky and
costly....Many potential foreign bidders believethwsome justification, that their reputations am@ore
fragile than those of US compariies

15 Jonas (1992) observes hoWakeovers can there-fore provide fascinating insighto the social and
economic conditions that prompt locally dependamifesses, workers, and public officials to unitel a
fight collectively for the future of their commuiitP349

16 “Beer: A Report on the Supply of Be¢t969) at P7 cites Mr JAP Charrington, PresidehiBass
Charrington inThe Times(22 April 1968) in ascribing regional taste prefeces that underpinned the
regional nature of the UK brewing industry at tate. Charrington’s London brewery had then 65%sof
trade in ‘best bitter’ compared to 4% in 1929, ade at all in 1900, when only mild ale and stoetev
produced. He considered this to be replicated aontiser London breweries, but that mild ale wast ati
favourite in the Midlands and lager was (and haehtfer a long time) popular in Scotland.

" The 1977 Price Commission repoBeer Prices and MarginsReport No 31, pointed to the adverse
effect of a combination of high concentration aedtical integration in the brewing industry, reirded by
restrictive licensing laws, on prices of beer ileihouses.

18 |In ‘Scottish & Newcastle Breweries plc and Matthew Brgi¢ (1985) at P16 the MMC commenting
on Scottish & Newcastle’s 1985 beer sales beinges@0% below their 1975-6 peak, attributetie’
decline ...... was largely due to a reversal ofstecessful penetration of the free trade in Endland
Wales. This was associated with falling demandTartan Bitter. The company also suffered from the
absence, in its portfolio, of lager brands otheattHarp at a time when national demand was growing

19 Excerpt from Scottish & Newcastle’s first offeralmnent for Matthew Brown (3 April 1985) at P6

2 The traditional vertically integrated structuretbé UK beer market (in common with that in Germany
was underpinned by a property tie. The brewers owitensed premises, both managed and tenanted,
where only its brands were sold. However, a sigaift part of the free (non-property tied) trade aE®
tied to the brewers, in particular the large nalenby way of loan ties. The brewers made loafisnaat
levels significantly below market interest ratedre®e trade outlets in return for various buyindigdttions.

As the MMC observed inThe Supply of Bee(1989): “The terms of the loan often restrict, for the
duration of the loan, the retailer’s ability to chge between supplietat P25.

2L Scottish & Newcastle Breweries plc and Matthew Brgbe, MMC report on the merger (1985) at P64,
para. 7.16

22 Scottish & Newcastle Breweries plc and Matthew Brgie, MMC report on the merger (1985) at P66,
para. 7.25

% Scottish & Newcastle Breweries ploffer document for Home Brewery (1986) at P2

24 Sourced from the author’s PhD thesis, Bower (2007)

% The Telegrapi(24 June 2000)Drinks analysts wistfully recall the heady 1980$fiew Allied Domecq
hired Concorde for a week, and flew them all to skiidistilleries in Scotland, Canada, America and
France "I think that marked the peak," says.0ne

% «geottish & Newcastle Breweries plc: Reject the Eld@ffers, bid defence document (7 November
1988) at P3

27 *gcottish & Newcastle Breweries plc: Reject the Eld@ffers, bid defence document (7 November
1988) at P3
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2 Financial TimesLex Column (12 May 1988), as quoted 8tottish & Newcastle Breweries plc: Reject
the Elders Offersat P 5

2 Elders IXL Ltd andScottish & Newcastle Breweries pMMC report on the merger (1989) at P94, para.
7.19

%0 The Telegraplf30 March 2008)Parr is taking another punt on Pontif'at P2

31‘Elders IXL Ltd andScottish & Newcastle Breweries pMC report on the merger (1989) at P63-4,
para. 6.17

32 Excerpts froniThe Independer{s August 1999)Obituary: Sir Alick Rankih

% Taken from Scottish & Newcastle’s offer documeat €ourage (19 May 1995Reasons for and
benefits of the acquisitioat P8

3% Hansard (22 November 1990). In an unusual Adjournment delgmanted to Mr Jack Straw, shadow
Cabinet Minister and MP for Blackburn, a heateduassion took place regarding the decision by Sgotti
& Newcastle to close, without notice, the MatthewoBn brewery in Blackburn. Mr Straw drew the
attention of The House to thdldgrant breach of categorical undertakings to kemgen the Blackburn
brewery given by Scottish & Newcastle to the Moliep@nd Mergers Commission in 1985 and repeated
on many subsequent occasions in 1987, 1988 and. 989 question raised by Scottish & Newcastle’'s
conduct is identical to that which arose in theda¥er of Distillers by Guinness
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