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Introduction

Competition is a key element of the modern markstesn. At the same time avoiding
competition and the negative impact it may havéhencompany is a centre figure of this
market system also. Businessmen tend to organemaddlves beyond the firm and to
seek cooperation in order to avoid the sharper dfeapitalism. They unite to lobby
with the government for better tax conditions or ifafrastructural improvements, they
collude to make arrangements on prices and pramtucind in the end mergers and
acquisitions are used to reduce or eliminate coitet Business interest organizations,
cartels, mergers and acquisitions are phenomen& it international scope.
Nevertheless in some countries cooperation ancalmmiative practices tend to be
stronger and more enduring than in other. Coopmerais mostly related to the
coordinated market system, also known as the Rimidemodel. The Netherlands, with
its small open economy, strong business organizmtiand densely personal and
organizational networks is a showcase for this rmoDering the twentieth century
business interest organizations, cartels and dthmers of cooperation and concentration
played an important part in the Dutch economy. Heewvethe way they interacted
changed markedly.

The strategic instruments businessmen developedtiore to reduce the negative
aspects of competition had their own, economiaalsted dynamics. Cartels are
classically described as ‘Kinder der Not’ and theves in mergers and acquisitions are

clearly linked to periods of economic upswingslhowever obvious that the existence



and change of the different collaborative practiissonly partly in the existing
economic theories. Many questions still can besthbout the how and why of
cooperation between businessmen. Cooperation wasrdluenced by the shifting
perception of anti-competitive instruments anddhanging institutional setting. This
paper focuses on the way institutional changesuredtthe transformation of these
strategic instruments and influenced the perceptfdhese practices. It will present the
institutional side of the medal and explore the maf institutions and changing
perceptions.

To analyse and explain these changes, we makef tise theoretical approach of
the business systems and varieties of capitaltemature by Whitley, Hall and Soskice
and others. Business systems are — in the word¢hdfey — configurations of hierarchy-
market relations that become institutionalizediffedent market economies in different
ways as the result of variations in dominant infitins® Hall and Soskice in their study
on the institutional foundations of comparative @thage in western capitalism,
distinguish between liberal and coordinated magkenomies. In liberal market
economies like the US or UK, corporate strategyrisarily decided by competitive
market arrangements and hierarchies. In coordimatettets exemplified by Germany,
Japan and the Netherlands, firms are on the cgntrare dependent on non-market
relationships to coordinate their actions. Firmghis type of economy draw more
heavily on a set of institutions and organisatitmmeoordinate their endeavours, though
markets and hierarchies are also important elenfénta coordinated market economy
business interest associations typically will bevedul institutions, while cartels are
generally perceived as legal instruments, contiriguib economic stability. Mergers and
acquisitions are not exclusively driven by shardbaolalue, but also the interests of
other stakeholders are taken into account. Inibbeedl market economy business interest
associations only have a marginal position ancetsadre usually seen as illegal or as
non-existent at best. Unfriendly mergers and adipns are common and mainly

motivated by the consolidating of market power arakimising shareholder value.

! R. Whitley,European Business Systems and markets in thedratcontext§London: Saga
Publications 1992); R. Whitlefzapitalism; the social restructuring and changebaginess systems
(Oxford: Oxford University Press 1999), passim.

2P.A. Hall and D. Soskic&/arieties of capitalism; the institutional foundatis of comparative advantage
(Oxford, OUP, 2001), Introduction, 1-68, 8-9.



This paper wants to examine how this worked out aow this interaction
developed over time in a specific case like the hRéands. In what ways did
businessmen organize themselves beyond busined® avitht extent were institutional
change and changing perceptions interacting with rttarket and more specific the
behaviour of businessmen? And finally can we defiifeerent periods and perceive

these paradigmatic changes in the Dutch marketozcgh
1 Cracks in the liberal system (1900-1930)

Around the turn of the #0century Dutch business is a prototype of the éiberarket
economy. The government was a true proponent efdllsm and free trade ideology.
Notwithstanding the growing and fierce economic petition from abroad, trade tariffs
were very low or absent in the Netherlands. ThecBblicy of abstention in economics
was favoured by most companies. Especially busmnessvho relied on trade or had to
import raw materials supported this policy. Somegaf the industry however, like the
production of fertilizers or bricks, were clearlgrhpered by the imports of cheap
products from abroad and in some cases the dunppaagices of producers in
neighbouring countries. Every now and then delegatof industrial branches that felt
themselves harmed by unfair competition from abma@dnised in business interest
organisations and sought for political backing k¥itponing the Dutch parliament. In
most cases however the administration flatly refusdisten and repeated the tdissez
faire argument. Tariffs in the eyes of most politiciavsuld simply be counterproductive
for the Dutch economy that was dependent on im@orntstrade. The Netherlands in the
twentieth century were, as Jan Luiten van Zandéactd ‘a small open economy?,
Compared to for example the United States and thieet) Kingdom the Netherlands

stuck to the classical free trade paradigm relbtimng. When Anglo-Saxon countries in

% J.L. van ZanderiThe economic history of the Netherlands. A smahagconomy in the ‘long’ twentieth
century(London/New York, 1998) passim.



the twenties introduced trade protection and téaffriers, Dutch industry had to do
without these protective instrumerits.

To guard themselves against competition Dutch lessimen therefore sought
different ways of cooperation. Of course familystand social networks were old and
proven means of protection against outside thr@&tsugh these informal networks
never disappeared, they were gradually supplemdrytedore formal arrangements. One
of the first and most widespread was the busirmgssdst organisation. On a local,
regional and national scope businessmen interactédrom the 1890s onwards they
founded a growing number of associations. In otd@ompensate for shortcomings on
the market, but also to pre-empt state interventosinessmen organised themselves.
Their first intention often was to help each othprntect their professional status and the
quality of their products. These associations ditinecessarily intend to impede upon
competition amongst its members, but they triechise the standards of their crafts,
reduce inefficiencies and encouraged better relatwith customers and government.
The Dutch sociologist Frans van Waarden describisdype of cooperation as self-
regulation’

The boundaries between this kind of self-regulaticade-facilitating cooperation
and formal coordination and collusion are not cl@#e associations often provided their
members with information on sales, production capaemployment, and
creditworthiness of customers, quality of prodwtd innovatory activity. They could
also encourage activities to reduce inefficieneied indeed, many organisations were a
meeting place to conclude agreements on priceputiiction quota. A number of the
successful cartels that functioned on the Dutctketan the first decade of the 20
century had their roots in these associations.sHlteproducers are an example of a cartel
that originated in a business interest organisahanhevolved into the Salt-convention
(Zout-conventie), a strong market-regulating bdut functioned well into the thirties.
The glass-producers united to protect themselvamsigforeign competition that was

fuelled by the invention of the Owensmachine inWt& Their national agreements

* K.E. SluytermanDutch enterprise in the twentieth century. Busirstsategies in a small open economy
(London/new York, 2005) 52; Ch. P. KindlebergEne world in depression, 1929-19@erkeley/Los
Angeles/London 1986) 61-65.

® F. van Waarden, ‘Regulering en belangenorganisatieondernemers’, in: F. van Holthoorn (eBg,
Nederlandse samenleving sinds 1815; wording en shamg(Assen/Maastricht), 231-237.



became largely obsolete when most companies mehgath the first decades. The

Dutch paper and board industry that organised itsébbby for tariffs and protection,

also saw their organisation as a platform to regyteoduction and prices. In some cases,
like the glass-industry that joined the Europeatet@an bottles in 1907, these national
cartels even were parts of wider international eqgrents’.

There is a lot of speculation and uncertainty @nekistence of cartels in the
Netherlands before World War I. But whereas in ptmintries cartels were a
widespread phenomenon and an acknowledged pratttére, was a strong secrecy on
this topic in the Netherlands. Their existence igasred and the common public as well
as politicians thought them unproductive and vidb&s. Because the Dutch market was
S0 open to competition from abroad, the commoniopiwas that these agreements
would not survive very long. This proved to be ohdff of the story. In fact cartels were
a widespread and in some cases very successfulrnmestt in Dutch industry already at
the turn of the century. Because there was no ag¥eeon the effect of cartels, it was
easy for the government to refrain from measUiedine with its traditionalaissez faire
policy it did not interfere with cartels or any etisort of agreement between producers
or merchants. This liberal outlook changed withdbé&reak of World War 1.

Though the Netherlands ardently stuck to its néitytriaetween the belligerent
neighbours, this could not prevent severe econdamicage to the country. The economy
was seriously troubled by the fact that the transpiogoods was blocked by the war and
the cut-off from Dutch East Indies. Dutch governingas forced to leave its traditional
economic aloofness. It had to interfere to guaedstinpply of food and other goods, while
at the same time staying out of the war. This g reached by a twofold policy. On
the one hand the government initiated a wide awfdgws to regulate the economy and
especially the trade in food and exports. At theesime the government by law got the

right to claim the property of stocks if this wascessary for the public welfare and to

® Sluytermanputch Enterprise80-81; R. Roordink, ‘De Koninklijke Nederlandseufindustrie: Zout uit
de bodem van Twente. De geschiedenis van de KNIB-1940’, in:Overijsselse Historische Bijdragen
vol. 108 (1993), 96-128; F.V. van der Most, J.Wh&cen B. Gales, "Zout’, in: J.W. Schot e.a. (red.)
Techniek in Nederland in de twintigste eeuw. DeBElfstoffen, Energie, Chem{gutphen, 2000), 90-
101; J. Dankers & J. van der Lind&amensmeltend Gla&rfisterdam 2001), passim; B. Bouwe@q
papier gesteld57-60.
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establish maximum prices for food, fuel, half falrand raw materials. When after two
years these measures proved to be no longer ageguguiarantee the supply of food, a
distribution system was created. This implied asivasbureaucratisation. For a wide
variety of products an institute (Rijksbureau) i@sned that regulated production,
stocks, raw materials, imports, exports and distidn. In these institutes civil servants
closely worked together with representatives ofittueistry®

Thus World War | not only stirred governmental nféeence with the economy,
but also definitely contributed to the cooperati@tween the government and the
industry and among businessmen. The First World W characterised by a massive
organisational wave in Dutch business. This firave/coincided with the
bureaucratisation and the threats caused by theAsahe administrative apparatus was
still in its infancy, the government had to relyadarge extent on the support from
companies to effectuate its policy. In fact theibess interest organisations and other
cooperative bodies in the industry served as amitapt platform for governmental
action. These business institutes paved the wainterference during the war. At the
same time the governmental policy compelled thesitry to look for further cooperation
and seek agreements. The formation of a huge nuoflew organisations would in
later years also prove to be the typical reactioim¢reased government interference. The
companies were stimulated to meet and discussaWerigmental measures either to
oppose them or to execute them. In this way congsdearned to know each other and
discovered how they could work together more edfidy” This kind of consultation that
was stimulated by the government, in fact cleahedaay for all sorts of cooperation and
different forms of economic coordination.

After the war Dutch government quickly returnedtsostrong belief in free trade
and the liberal market economy was restored. ®gjtHation was well thought off and
interfering with business’ strategies was a talboohis sense, the Dutch economy was
very comparable with the liberal way British busisevas organized before the Great
War. But while the government retreated, Dutch tess did not return to pre-war

conditions: the cooperation and organisation bdildng the war was only partly

8 National Archives, inv. 2.06.079, Introductiontte inventory on the archives of Crisisinstitutesing
World War I, 1914-1926.
® Sluytermanputch Enterprise78-79.



abandoned. This was reinforced by the strong ingptas/ertical and horizontal
integration given by the war. With support of ttenking sector a concentration process
in Dutch industry was set off in the after war ywedn many branches horizontal mergers
took place to create companies that could effelstivempete with foreign business. New
companies like Vereenigde Chemische Fabrieken otr@le Suiker Maatschappij
typically united several former competitors. CSMidistinctive example of cooperation
enforced by war circumstances. This cooperationdediberately continued and
intensified after the war which resulted in a metgeavoid infighting. In other branches
like the cotton and chemical industry and the potida of margarine vertical integration
was a way to avoid the dependency on the suppigvoimaterials which had hampered
Dutch industry during the war. The founding of Hoegns, that immediately took a
major share in the only Dutch steel producer Dearicithe German steelwork Phoenix,
is another example of this process of horizontal eartical integratior’ In the second
half of the 1920s this merger process was agaamgified, at least regarding firms listed
on the Amsterdam Stock Exchange. In this respecN#therlands seem to fit well into
the pattern of merger waves in the US which wasrdeesd earlier.

Dutch government was not very disturbed by thicess of integration and the
different forms of cooperation between businessniiir.adagio ‘business as usual’ and
the liberal market prevailed. Nevertheless the @racks in the liberal economy which in
fact originated from end of the nineteenth centaoyld not be ignored. Businessmen
tried to avoid competition by cooperation througbial networks, in business interest
associations and by concluding cartel agreememtorhe branches these associations
and agreements were superseded by mergers angitogsi Though the effect of these
cooperative practices were at that time seen hsrrainited, it is clear that their impact

was definitely underestimated. This changed funddatly in the decades to come.

2. Forced into a coordinated system (1930-1950)

10 Sluytermanputch Enterprise81-84; SluytermanPriekwart eeuw CSM41; J.J. Dankers en J. Verheul,
Hoogovens 1945-1993(The Hague, 1994)38.



All over the world the Great Depression drove firamsl industries together in search for
defence against mounting competition. Companieslleddogether behind the tariff
walls and import restrictions by which governmemnitsd to protect national industries. In
these years national cartel agreements becameywsgipedad and were often even legally
endorsed. The Dutch market economy also graduatlgéfinitely began to alter as a
result of the depression of the 1930s. Protechoough tariffs and quota systems was
little by little introduced. These defensive measuwvere motivated by the necessity to
prevent the erosion of the balance of paymentdfamdestruction of employment. The
fact that the Dutch government did not realign gsiwith international price levels
through currency depreciation made the use of timsseiments even more
compulsory** Reacting to this policy companies organised théreseo lobby for
protection or to plea for other measures favounagonal industry. The economic
malaise immediately caused an upswing in the numbleusiness interest associations.
Businessmen reacted promptly and collectively sbagalter to protect themselves
against fierce competitioff.

The effects of tariffs and quota would be loshifrderous foreign competition
were simply replaced by murderous domestic comepatitEor that reason the
government encouraged Dutch industry to cooperadesgen stimulated the use of
cartels. The argument that cartels maintained tstgdroduction facilities and
employment became vigorous. Cartels were thougsiioj the wave of collapses that
characterized these years and went hand in hahdhétother trade distorting policies.
Through cartels Dutch business hoped to stabiligk production and profit$® Though
the examples of Dutch companies participating et are abundant and virtually every
branch seemed to be affected by some kind of agneemis hard to find exact data on
the total numbers of cartels. The invisible han#dsteppeared to be paramount.

Cartels were indeed seen as a effective way tdaegproduction and mitigate

competition. The government in 1934 even propodseitl to regulate cartels and to

1 van zZandenThe economic history of the Netherlantis1-156; see for a contemporary comment: G.M.
Nederhorst ‘De Nederlandse contingenteringspélifie De Socialistische Gidd 937); National

Archives, inv. 2.06.001, 8496.

12 Sluytermanputch enterprise111-113.

13W.A. Brusse and R. Griffiths ‘Paradise lost oralise regained? Cartel policy and cartel legistaitio

the Netherlands’ in: S. Martin (edJompetition policies in Europ@msterdam: Elsevier 1998) 15-17.



endorse co-operation in order to cease unfair ahe@althy competition. The bill that
became law (Business Agreements Act) in the autnini®35 regulated the endorsement
of cartel-agreement$.The government now obtained the power — if necgssa

coerce membership upon uncooperative firms andittuasporate free riders. So, the
agreement could be prohibited or enforced for @ifipdranch of industry. The law can
be seen as a strong indication of a changing madatomy and the growing role of
cooperation and coordination in Dutch businessatt a lot of similarities with

legislation in other European countries. One ofrtiagor differences was however that
the industry itself had to take the initiative &ach an agreement. Thus self-regulation
still was an important quality. Business interagfamizations played a key role in this
process? In that respect some of the liberal charactesstiere still preserved. But these
would soon become far reminiscences.

Dutch economy was hardly recovered from the degpedsion when the looming
war made a deep impact on the Dutch economy anddlidusiness was organized. To
effectuate distribution in case of war the governtnkke in WWI, created offices for
each branch in the summer of 1939. These were tihebadministrative connection
between import, production and trade. Offices éutites, fuels, metals etc. would in fact
vertically organize the complete businéS&overnmental interference was again
accompanied by an organisational wave. Again tmebaus of newly founded
associations rose steeply. Although the Netherlatadged neutral for nearly another
year, the economy from that moment was completgylated. It was typical for the
Dutch economy that representatives of companiedduethese governmental offices. In
fact the Dutch government delegated the organizatial regulation of the economy to
the businessmen themselves. This was inevitablauseadhe administrative system still
was relatively small and the government lackedsta# and the experience. It had to rely
on the business itself and the government confitsetf to supervising. Dutch business

was supposed to work in the general interest,twas clear that under these

14 Officially the law was called Wet op het Algemesarbindend en onverbindend verklaren van
ondernemersovereenkomsten.

15 See for example Report Business Agreement Shassiing 1939: National Archives, inv. 2.06.001,
8530

16 . de JongHet Koninkrijk der Nederlanden in de Tweede Werelliy, deel |, Voorspe('s
Gravenhage, 1969) 644-648.



circumstances any kind of agreement on productidoing and distribution was
allowed.

When the Netherlands were occupied by the Nazpspoooperation between
businessmen was intensified and to a large extemt enforced. Under German pressure
all trade associations and business interest adgots were dissolved and replaced by
one organization that copied the corporatist Gerorganization of business. All
companies and businessmen from one trade weralftwgein their specific group in
this corporatist organization. To promote theoéécy of the Dutch economy the
Germans also brought the rather liberal Dutch ie#garis on cartels more in line with
their corporatist ideology. The Cartel Decree thas imposed in 1941 by the occupying
authority continued to favour cooperation and cowtion as a way of allocating goods
and organizing the national market. But the diffeewith the 1935 Act was that cartels
could now be initiated and enforced by the govemirheln fact this Decree, that copied
the German situation, stayed largely inert in tkapect that the government did not
initiate cartels. It seems probable that carteds dogreat deal of their impact or even
disappeared. As a result of the German measure®eto competition became in fact
non-existent because markets were completely dtedrdpart from the regulated
production and distribution, the scarcity of mdsheentary goods created an extensive
illegal market'® It is self-evident that in this situation of fiercegulation on the one hand
and illegal trade on the other, cartels could hafaihction and were in fact superfluous.

After the war Dutch economic policy focused on restouction and economic
growth. Wartime planning and economic regulatiomensntinued. Dutch government
and business had to cope with the reconstructidheohational economy. In this
situation imports and exports were heavily restdcind the government decided on
wages and prices. By regulating imports and exgbhadPutch market was to a large
extend cut off from international competitibhin this economically restrictive climate
mergers and acquisitions were vitally absent. Taece data suggest that the

Netherlands in this respect followed the internaidrend.

7 Asbeck Brusse &Griffiths, 16-17.

18 H.A. M. Klemann,Nederland 1938-1948; Economie en samenlevingremjgan oorlog en bezetting
(Amsterdam: Boom, 2002)

¥ Vvan Zanden & Griffiths, 184-190.
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But like in the thirties cartels and other formscobperation between companies
flourished in this situation. The government waswnced that cartels could stimulate
the economy and contribute to price-stability aodsumers benefit. At the same time the
Netherlands had to deal with international develepis that questioned the use of
cartels?° Coordination and concentration were more promitieam ever, but the Dutch
had to find a way that matched with the internalaequirements and at the same time
fitted into their cooperative tradition.

3 Clung to the coordinated system (1950-1980)

The amazing growth of the Dutch economy duringlt®®0s, which has been described
as ‘the Dutch miracle’ was to a large extent basethis tradition of cooperation and
coordination. Economic growth was reached by aweatdustrialization policy on the
one hand and powerful cooperation between emplpgerployees and government on
the other. In fact one could say industrialisa@owl the miraculous economic growth was
to a certain extent reach#doughcooperation. Representatives from Dutch business
were explicitly invited to discuss the planning awdanisation of industrialisation policy
with civil servants of the Ministry of Economic affs?! In addition public-private
organizations brought together representativesisingss and labour in many industries.
They discussed problems and subjects of interegidoific parts of the economy. Apart
from the application of new legislative rules trengaged in lobbying, enhancement and
control of product quality or working conditionscam the stimulation of trade and
export. This wide organization was headed by th@ab&conomic Council founded in
1950. In this council representatives of labouonsiand the main employers’
associations together with members appointed bgakernment, discussed issues of

general economic interest like investment climateijal justice and productivify.

20 Mok, Kartelrecht; De RoosPe economische machtsposiiz-43;Asbeek Brusse & Griffiths 17-18; P.
VerLoren van Themaat, ‘Het kartelbeleid sinds derifging’ in: SEW1952, 129-153

2L H. de Liagre Bohl, J. Nekkers en L. SInederland industrialiseert ! Politieke en ideologgestrijd
rondom het naoorlogse industrialisatiebel¢iijmegen, 1983) 221-222.

%2 SER,Met raad en daad; visies op de toekomst van ddemy@ronomie op nationaal en sectoraal niveau
(Den Haag: SER 2000)
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Businessmen were not always devoted to this pydniiate organization in which
they had to work closely together with represewgstiof their employees. Many
industry-related issues could not be discusseldeméew institutions and in a lot of
industries such a public-private association ditdaoaone to the fore. For these reasons the
self-regulating business interest associationsithdtbeen dismantled during the war,
were revitalized. The re-establishment of busimatesest associations started
immediately after the war. As we saw this thirdasmgational wave accelerated from
1947 onward to reach its peak in 1950 and onlyualyl faded during the fifties. By the
mid 1950s most of the pre-war organizations haad beeived. Most business interest
associations existed alongside the public-privasétutions. Again the foundation of
business associations was a clear sign of a cadedirmarket economy.

During the late 1960s and early 1970s, when tha@og made a downward
spiral in an unfriendly economic climate, the assti@ans became an even more active
partner for the government. Lobbying, collectingedand negotiating with trade unions,
consumers and other parties of the industry weggr@king importance. But this was
just one side of the medal. The associations ofi@yeps still proved to be an ideal
scaffold to make arrangements on prices, produetizhsale$®

In the post war decades cartels again played brglain Dutch business.
Especially after economic policy was gradually tddesed from 1950 onwards, they were
seen as instruments stabilising prices and wagdact hundreds of daily products
ranging from zippers and soles to cigars, beergarare, soap and salt were affected by
agreements on prices, production or other catteldgreements. Above all cartels were
considered to contribute to an efficient coordimiatdf production. The general climate of
mutual agreement and understanding stimulatedthésof arrangements between
businessmen. Though cartel-arrangements by natere were secret, they were
definitely not seen as illegal. This only changeadgally in the fifties as a result of

external pressure.

% SER-almanak voor Sociaal-Economisch Nederi@eh Haag: SER 1980); B. de Vroom en B.F. van
Waarden, ‘Ondernemersorganisaties als machtsmijgeh: ESB01-08-1984, 667

% National Archives, 2.06.063, Economische Raad, 99y Nota overzicht kartelregistratie, Bijlage B
(Januari 1949)
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As in other European countries, decartelizatiorabezan issue in the
Netherlands. The United States constantly stretbsedegative aspects of restrictive
competition and the abuse of cartels. In 1949 thmeAcans even started an anti-cartel
campaign and liberalization of the European ecorerbecame one of the major
conditions for financial support in the Marshala®f> The American anti-cartel crusade
— as Asbeek-Brusse and Griffiths called it — htttelsuccess in the Netherlands and
cartels did not disappear. Cartels and gentlenagrasements continued to be popular
with business as well as governments and were ainaccepted® On the other hand,
the pressure of the Americans could not be ignaretiplaced the discussion on
restrictive trade and competition policies on thétjzal agend&.’ The Dutch
government became increasingly concerned to ceelat® that made a greater degree of
regulation, supervision and control on cartels gbdssAlready in 1950 it proposed some
adjustments to the existing law which would makgosgsible to fight abuses of
monopolists?®

The founding of the EEC again put cartel policytlom agenda. The EEC
proposed to ban cartels, but the Dutch governnmethiis respect did not align with
European policy. The Social Economic Council ircdssing the concepts of the EEC
treaty explicitly stated that a ban on cartels wddIisown the technical, social and
economic advantages that cooperation between cdesgianany shape can brirg'.

With the Economic Competition Act that became dffecin 1958 the Dutch government
could act against cartelization, but at the same & regulation of competition could be
declared generally binding. This act in fact enddrsartels as long as they were not
contrary to the public benefit. It was in this respa clear product of the economic and

political reality of these days.

% A.S. Milward, The reconstruction of Western Europe 19451 London: Methuen & Co 1984) 56-61;
W. Wells, Antitrust & the formation of the postwavorld (New York 2002) . 157-187.

% Asbeek Brusse & Griffiths, 15-39; Sluyterm&nytch enterprise]57-159

2" H.G. SchréterAmericanization of the European economy; a comgantey of the American economic
influence in Europe since the 188@wordrecht: Springer 2005) 67-71

% Minutes Estates General, | 1953-1954, Memorie Waelichting, 3295, nummer 3; zie ook: Mok,
Kartelrecht, 27

% SER, Verslag van de werkzaamheden van de Comniiss@pese Economische Integratie, publication
by the SER 1957, nr. 6, 57 [courtesy Keetie Slumter] .
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In the Netherlands of the 1950s and 1960s cooldimatearly prevailed over the
liberal market economy. Cartels and gentlemen’segents were part of the economic
coordination. As an institution in which large [gaof the business community
participated, cartels were supposed to have aiyp®sipact on the stability of prices and
income. And even in industrialization and regigpalicies cooperation could be
supportive®® The Dutch considered the law of 1958 as an esdlgrilexible instrument
and a tool to stabilize prices and inhibit inflation the European perspective this was
rather exceptional but it fitted in the general #&radlitional Dutch belief in the benefits of
business interest associations and self-regulafelf-regulation and coordination were
preferred to the invisible hand of market forcesvartheless the importance of cartels
waned and as we saw during the 1970’s the numbiermil agreements sharply
decreased. This was mainly due to external dynamles economic slowdown and the
more complex international business environmententaditel agreements more
vulnerable. Besides, the European legislation enpagition caused uncertainty about the
legal consequences. The use of alternative strategis, especially mergers and
acquisitions, became more prominent.

Mergers and acquisitions had always been an instntifor external expansion.
Many Dutch firms, also smaller ones and family firased horizontal concentration as a
way to benefit from economies of scale while atdame time eliminating competitors.
Nevertheless concentration activity in the Nethedta though it roughly followed
international trends, in the first half of the twieth century as we saw was rather low. A
couple of striking cross border mergers howeveedasth to the chief Dutch
multinationals in the first decades if this centand created global concerns like
Unilever and Royal Dutch Shell. But in general neesgand acquisitions had a rather
humble importance in Dutch business. This rathertipicture changed radically in the
1960s. The number of mergers and acquisitions thare quadrupled between 1958 and
1965 and merger activity remained on a relativéd hevel during the economic
downturn of the 1970s. When mergers and acquisiti@mtame a more important

strategic instrument they characteristically wegutated and a committee was set up. In

30 Asbeek Brusse & Griffiths, 22-23; H.M.J. Quaedg|i©®ndernemende autoriteité®eventer: Kluwer
2001) 44-52

14



1970 the Social Economic Council (SER), represgmgiovernment as well as business
and labour interest associations, drafted ruleootiuct in case of mergers. Companies
were required to follow a set of rules when thegmaed to merge or to acquire another
company’! Thus mergers and acquisitions were framed intetioedinated system.

After 1965 corporate strategies shifted to vertiotgration and diversification
instead of horizontal concentration. Also in thetidelands the rise of the conglomerate
turned out to be the most eye-catching appearanbesgeriod. Firms diversified and
entered unrelated markets. One should howevenaggerate the impact of
conglomerate concentration. Empirical research filoerearly 1970s showed that only
about 15 percent of the mergers and acquisiticaisttiok place during the second half of
the 1960s brought together unrelated fiffWdpparently horizontal concentration and the
elimination of competition remained strong drivasthe concentration process.
Especially in the manufacturing industry like téesi paper and board, machinery and
shipbuilding, mergers and acquisitions were frejyersed to confront mounting
competition. Striking cross-border mergers betwderDutch firms Enka, Fokker and
Hoogovens and their German partners Glanzstoff, \&fd/Hoesch gave this third
merger wave an international outlook. These crasddy mergers however failed partly
because the diverging national institutions didfiiatith the cross border problems
these companies run into during the 19%0s.

There are various reasons why a merger wave octimtais perio* The
literature that connects merger and acquisitioiviagto economic factors is most
influential. As H.W. de Jong argued in his theonytbe dynamics of market structures
and processes, the merger wave of the 1960s wa$dnacteristic answer of an industry
entering the phases of maturity and decline, wdtiltne same time the economic
prospects were still favourabl2Though this theory might be attractive to expliie
phenomenon of mergers and acquisitions in the 196@sesn’t reveal anything about

the arguments of businessmen to amalgamate. As $tdrenk argues in his bandwagon

31 SER-besluit Fusiegedragsregels, 15 mei 1970.

32 SMO, Fusies, een terreinverkenniii§he Hague: SMO 1970)

%3 M. van OsGrensoverschrijdende fusies in de twintigste é@msterdam 2009) 101-130.

3 H.W. de Jong, ‘Fusiegolven: theorie en praktijk' Tijdschrift voor Bedrijfsadministrati€02 (1998)
1218, 446-451, compare to: B. Bouwens, Focus om&at; strategie, schaalvergroting en concentnatie i
de Nederlandse papier- en kartonindustrie, 1948 19%echt 2003) 46-59.

% H.W. de JongDPynamische markttheori@Veteringbrug: Edclusa B\V1996)
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theory merger activity can to a large extent bdarpd by the behaviour of managers
copying their competitors thus bringing about ageemwave®® The most commonly used
argument for takeovers was and still is synergsluicing economies of scale and scope.
This synergy motive suggests that mergers and sitigais occur because of incremental
gains that result from combining the resourcesoti bhe bidding and the target firms.
After concentration assets can be better utilized eonsequence of indivisibilities and as
a result concentration increases market powerlagassibility to extract surplus at the
expense of competitors (and consumers). In thisraegt mergers and acquisitions can
be seen as a logical substitute for cartels antdegean’s agreements. Thus these
strategic instruments, cartels on the one hanctandentration on the other, can be seen
as communicating vessels reacting to a changingaseiz situation, but also dependent
on the institutional context .

4. Back into the liberal system?

In the last decades of the twentieth century thielDmarket economy seemed to evolve
step by step into a more liberal direction. Theam@nce of traditionally strong
coordinating institutions that had their rootshee interwar and postwar period, seemed
to wane. In the eighties strong economic and sadieiference was gradually replaced
by deregulation. Dutch government had to econommizsocial expenses and advocated
more individual responsibility. As a consequenatation and central coordination of
Dutch business also was releadkhh this respect the Dutch economy fitted into the
international pattern in which the theories of MiiltFreeman inspired the American and
British government to massive budget cuts andailizetion of the economy. Free trade
and free markets gained momentum in these yeaEurope this was supported by the
attempts of the EEC to build a single internal neadnd to remove barriers to trade
within the community.

But institutional change comes at a slow pace. @ition did not replace

coordination right away, but the way businessmearedawith the risks and uncertainties

3 H. Schenk, Economie en strategie van de fusieparaa: J.C.K.W. Bartel et aFusies en acquisities.
Fundamentele aspecten van fusies en acquigfiesdrecht, 2002), 62-133.
37 SluytermanPutch busines219-221.
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of the market gradually changed. During the ecoratoivnturn of the eighties business
associations again proved to be precious instrusrfentoordination between
businessmen and also between the social partnet88R employers and employees
concluded a central agreement to tackle mountimghoyment by cutting wages and at
the same time create new jobs. This was the dté#redpoldermodel” that became a
symbol of Dutch social peace and cooperation asaafandament for economic growth.
Again self-regulation and coordination proved tcobgreat value. Nevertheless these
organizations also proved vulnerable and the ingpae of business interest associations
in general faded. Though the number of associatimhsaot diminish markedly, their
influence definitely declined. The Dutch associatior the paper and cardboard industry
for example lost much of its influence and coortdimgapower as most companies were
taken over by foreign multinationals in the lastalde of the century. The association
largely had to confine itself to concluding agreetseon environmental policy and
recycling with Dutch government on behalf of itsmiers®® As a result of deregulation,
most of these national associations lost theiraitth Due to European unification and
globalization regulations and rules were laid dowore and more by international
institutions. To some extent the position of theagonal associations was overtaken by
international organizations, but the impact of thstitutions is still a matter of
discussion.

At the same time the attitude towards cartels ghdriundamentally and resulted
in a public discussion on the restrictive competitpolicy during the eighties. The EEC
until then had no strong anti-trust powers, dedpsteiew that cartels reduced
competition and hampered the unification of the eamity. Most European countries
outlawed price-fixing and abuse, but cartels uheh were not prohibited. In the 1980s
massive state subsidies to national industriesptivatization of state owned industries,
the liberalization of international financial mat&end the increasing number of mergers
and acquisitions stimulated a revision of the @xgstompetition policy. By the end of
the 1990s there was a much clearer sense on ed #dt such activities as price-fixing

and market sharing were delinquent and rarelyfijabte. Competition was seen as vital

3 BouwensOp papier gesteld328-329.
39 . Fear, ‘Cartels’ in: G. Jones and J. Zeiflire Oxford Handbook of Business Hist(®xford: OUP
2008) 279; H.W. de Jong, ‘Nederland kartelparagijs Europa’ inESB 14-03-1990
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to promote economic growth, because it would fam@panies to become more efficient
and stimulate innovations. The free market woulgtaperly run only when competition
became the dominant mechani&hThe reform process of the European competition
policy resulted in an anti-trust enforcement thatiaved more focus and sharper relief.
The number of cases the Commission had to dealgéthtly increased during the
1990s* This happened in the context of a global develogima 1998 the OECD
adopted a strong position on the regulation ofstirealled hardcore cartels and during
the 1990s the US enforcement against internaticaréls became more determined.
Many European states also moved towards crimirtaizaf cartel behavioThe
European anti-trust policy made a clear shift talgahe liberal market archetype in
which antitrust is at the core of market regulation

The Netherlands did not stay behind. In 1998 a lagwwreplaced the existing
competition regulation of 1958 that had left mucbm for cartelization. Compared to
other European countries the Dutch were definiely with their actions against cartels.
But the message of the new competition act liketiver countries of the European Union
was clear. It made cartels illegal and favored oetitipn over coordination. The Dutch
law also created a new competition authority (NMah more than 300 employees. This
legally founded body had to test mergers and attouns, counter cartels and strive for
fair competition. NMa successfully took action aggicompanies that participated in a
cartel or abused a dominant position and also ssderergers and acquisitions. It
definitely meant the end of Netherlands as theétg@aradise’. Several cartel agreements
were revealed, among which the case of the congtrumdustry, that turned out to be a
long-lasting legal everff The increasing attention for cartels and the iifgimg
prosecution made companies that colluded vulneréladels became perilous as an
instrument to reduce the uncertainties of the ntaflHee international cooperation of

40 bavid HarveyA brief history of neoliberalisifOxford: OUP 2005); K.E. SluytermaButch enterprise
184-185

“1 J-F. Pons and T. Sautter ‘Esuring a sound conigegnvironment: rules, practice and challenges of
European competition policy’ in: J. Eekhoff (e2dmpetition policy in EuropéBerlin/Heidelberg/New
York: Springer 2004) 29-62

“2D.G. GoyderEC Competition lawOxford: Clarendon Pre$4998) 561-604; Paul Craig and Grainne de
Burca,Regulating cartels in Europ@xford: OUP 2003) 140-142

“3P.A.G. van Bergeijk, ‘On the allegedly invisiibeitch construction sector cartel’ idournal of
Competition Law and Economids(2008) 1, 115-128 See also: website Nwaw.nmanet.nlvisited, 25-
09-2008
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several competition authorities increased the risksollaborating firms. It is not
surprising that also in the Netherlands compartessesl to look for other instruments
and strategies to moderate competition and gaire market power.

As in previous periods mergers and acquisitioneweoven means to reach
concentration and coordination of markets and prodao. Already in the second half of
the 1980s a new upsurge in the international mewgee could be detected. This merger
wave started in the US in the early eighties, pu¢ad to Europe and also to the
Netherlands. Dutch business had been through apeegl of depression. In 1982 the
number of bankruptcies reached a peak, while asdhee time unemployment was at an
unprecedented level. A number of conglomerateshthdtbeen founded in the decade
before were dismantled and several cross-bordegereproved to be a fiasco. But
economic recovery again stimulated concentratiothé second half of the 1980s Dutch
business began to catch up with international ewanapswing and this was reflected in
the rising number of mergers and acquisitions. Bbigsiness clearly participated in the
fourth merger wave. The number of mergers and attopnis that had been at a low tide
around 1982 gradually rose to reach a new peaR30.1The unfriendly takeover until
then hardly known in the Netherlands, was introduoéo Dutch business. This was
facilitated by new financial means like “junk bohdsut also new rules for corporate
governance made the unfriendly takeover more cominandustry the number of
transactions doubled in this period while it trgbi@ banking and insurance. This was
mainly due to the expected unification of the Ewanp market and the consequent
internationalization that would be stimulated big gorocess. Dutch industry reacted with
a strong concentration.

In the nineties the fifth merger wave was evenevaticulate with the number of
transactions steeply rising to an unprecedentes [2\2000 (to fall back even more
dramatically in the first years of the new centdyfputch business in the last two
decades of the 3century clearly shifted to mergers and acquisitias the most
important coordinative strategic instrument. Thigaasactions replaced other

collaborative practices as the most effective wagdnsolidate market power and to

* www.ser.nl/nl/taken/zelfregulering/fusiegedragsisfpverzichtfusiezaken/overzichtfusiezaken1970_200
0.aspx
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maximize shareholder value. Dutch business as sequence of these merger waves
became more international and a full member ofgthbal economy. In this process
Dutch business lost part of its coordinative chiastics and gained a more liberal
outlook. To what extent this liberal outlook is tee for the Dutch market economy is

still under discussion.
Conclusion

In this paper we discern four periods in whicheliént sets of interdependent rules,
institutions and perceptions dominated the Dutchketaeconomy. The institutional
characteristics of these periods must be intergrasesigns of different market
economies. Institutional changes thus indicateaangimg market economy. In every
period each form of cooperation had its own intdna&lue for businessmen and also — as
we have seen —its own image in the perceptioneptltblic. Both significance and
perception of the different collaborative practicesild change over time and even have
an opposing connotation in different periods. Garteuld for example safeguard
employment and promote world peace in one peritadbjlize prices and prevent inflation
in another and could be seen as criminal in a fhivase. To focus on only the economic
edge of cooperation is insufficient to explain texelopment of business interest
associations, cartels and mergers and acquisifidresstructure and the performance of
the industry appear to be just one side of the inéda clear that pure economic
assumptions and developments cannot completelaiexible occurrence of the different
forms and degrees of cooperation.

To explain these changes and the subsequent dlberman the market economy
this paper makes clear that traditions, formaliafmmal rules are important in shaping
market structures. Concentration alone is not facgeriit indicator of competitive
conditions in any particular industry. An analysfsndustrial traditions and the
organisational structures and objectives of firmg government(s) is required to build a
complete picture of competitive conditions in a kedr The Dutch economy at the turn of
the 20" century was clearly a liberal market economy inicivithe government stuck to

its 19" centurylaissez faireposition. Changing industrial relations and an reyimey
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social policy stimulated the formation of businggsrest associations. Growing
competition at the same time drove businessmercantel-like forms of cooperation.
The government ignored the existence of these aggets and refrained from action.
These organisations and agreements however wefesthgigns of a market economy
that evolved in a more coordinated direction.

During the 1930s Dutch government began to interfgensely with social and
economic relations to counter the effects of th&xrThe sudden boost of cartels, which
were now stimulated by the government and legailtjoesed, was a clear sign of this
alteration. This process was intensified by therimmg war and the occupation. Dutch
business was forced into organisation and haddbwidiéh dense regulations. The market
economy at the end of the war can certainly be asawordinated. The Dutch miracle
was to a large extent build on the continuationamfperation and regulation. Business
interest organisations flourished, cartels were sesepillars of price stability and steady
economic growth. Only when the economic growth beigehamper in the second half of
the 1960s the importance of cartels faded littldittig. They were replaced by mergers
and acquisitions as strategic tools to cope wittlidieag profits and mounting
competition. Dutch government actively supportad fiiocess. Only in the 1980s it
gradually retreated from direct economic interfeezand it also altered its position
towards cartels. Dutch government explicitly disadthe consequences of this change
in ‘regime’ and even placed the discussion on th& cartel legislation in the context of
changing market systems and the convergence ivetfieties of capitalisrt> At the end
of the twentieth century the Dutch market econonteed seemed to develop into a
more liberal direction again, in which competiti@placed coordination in the
configuration of institutions and market-relations.

This paper makes clear that these institutionahghs were not implemented
overnight but they nevertheless were of decisiveoirtance for the organisation of the
market economy. As we have seen business intesgestiations, cartels and mergers
changed over time in tasks, performances and tlyehvey were perceived. They
coloured the sequence of cooperation in their oag. Wormal and informal rules,

legislation and tradition turned out to be very ortant in the dynamics that caused a

> HSG (Minutes of parliament), 1998-1999
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sequence of collaborative practices. These changsgtigutions also indicated
alternations in the market economy. Over the lastwry this was an ongoing process in
which liberal and coordinative principles altertpt@ominate the market economy. The
liberal system came to dominate the Dutch market@ay and also seemed to spread
globally in the first decade of our century. Bu¢ fimancial crisis of last two years and
the drive for sustainability may again alter thers Governments are interfering with
financial markets and new rules and institutiorss@eated to curb banks and financial
corporations. To guard the earth from exhausti@hsarffocation new arrangements in
production chains and energy systems seem to bleitgos. New institutions might be
necessary to oppose the uncertainties and impenisabdf the market that is not capable
of countering these threats. Thus coordinativeggias may again overtake the liberal

system that seemed to have become paramount.
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